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The manual for due process hearing officers in Utah 
provides information on prehearing activities, hearing activities, 

.decision making processes, and final reporting on hearings regarding 
conflicts: or disagreements between the parents and the school 
district concerning the most appropriate educational program for the 
handicapped child. An introductory ^section provides background 
information on the handicapped child!s right to an education, 
definitions used in the manual, general information for the hearing 
officer, the nole^7and responsibilities of the hearing officer, and 
responsibilities of the parent and the local education agency in a 
due process hearing. Section II outlined prehearing activities and 
offer*; sample correspondence the hearing, officer may utilize for his 
specific responsibilities before conducting the hearing. A third 
Section deals with activities in Conducting the hearing, including 
the opening statement/ closing statement, and recording. A final, 
section deals with t)ie 'decision making^process and writing the final 
report. Sections include questions on the materials covered (along 
with references to t\xe appropriate page in the manual), checklists, 
and sample forms. Appendixes contain an amended annual plan, a sample 

.opening statement, sample closing statement, .constitutional and 
legislative background information, rules and regulations for P.L. 
94-142 (the Education; for All Handicapped Children Act), sample 
cases, notes op Writing the decision, a paper on the prehearing 
conference, infprmation on jurisdiction of due process hearing 
officers, challenges %o impartiality of hearing officers^ and the 
institutional child's claim to spec^l education. (SB) 
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SECTION I 



Goal 



The participants will be given an introduction to due process in Section u 
Mr. completion of.reading thfai materials, the participants will be able td' 
answer specific questions as.they relate to due process .-with 80S accuracy. These 
questions will .be taken from the following specific objectives for Section I . 

' '' dV P ro«ss 1 hea n rS iav K P n k1 ^> the '«» ^1Mo«Ata*l-'«l.1ch . " 
/ ■ uc p'u^ebb neanng may be necessary, ' * 

2; Se2Sd«J°f-o d 5C t1ir ^ ma ^ng)'t:he two landmark 'x:ases*«iat give " 
precedent to the right to education fpr handicapped children. ^ 

" 3 ' a^unz'edlfjh^ fi^? 1 " 9 } «» ™.«lmicmaj amendments that ' > 
/for ha^l^pSiMldS? rmUl3tl0n the ' ri9ht t0 education 

.4. Be able td identify fby marking) one' alternative to due process hearings." 
5. Be able to identify (by marking) how the State has complied with P. L . 94-142 
Be able to match terms with their definitions. * ' - ■ 
Hiring i^rtW % ^ %) of a EProcess ; 

5JJlic2d! dflntify markl " n9) h ° W 3 ° Ue Pr0CeSS Hea r 1n 9 Officer" (DPHO) 



Be-able to list who may request an impartial hearing. 
10. .Be able to identify (by marking) how a hearing should be requested/ 
• "•■ ^^T^^SSS^ educational agency 

-12. Be abHe to identify (by marking)Ve timelines for scheduling a hearing. 
^ o?f^ ™™ the parents 

14. Be able to list the rights of all participants in due process hearings'. 
1*5, Be able to list the additional rights of parents in due' process'. » ' 

16. Be able to Identify (by marking) what is the role -of legal counsel 
if he/she is representing a' witness. 9 counsel 



17. Be able to identify (by marking) the role. of legal cousel' if" he/shp " 
is representing the respondent or the petjtione? in due process 

18 ' he'aHng 6 .' 0 (b ^ mark1n 9) the average length of a due process " 

' ^h, educational .disposition of the 

20. Be. able to identify (by marking) what happens if one of the oarHp* 
in a due process hearing requests a postponement. Pa % rtl6S 

21. Be able to. list the responsibilities of the Due Process Hearinq 
Officer. v 3 

22. Be able to identify (by marking) what the Uue Process Hearing Officer's 
decisioji is based upon. * / 

d B ec?s]on1hou d |d nt ;^iid^. nark1n9 ' ) What the JU6 Pr0C6SS Hearing'officer's • 

\ "V . • . 

24.. Be able to identify (by marking) how the Due Process Hearing Officer- 
.informs the educatipn agency and parent of hfs/her decision. 

v 

■ 25 ; ohSl? g.'Jrffi i'ScElS?" how BUCh t1ne the Cue Process Hear1ng 

26. Be able to list the two processes for appealing the decision of the 
• Due -Process Hearing Off i cer. * 

. 27. Be able to identify (by marking) what happens if there is.an objection 
to testimony during the hearing. ^ , 

28* Be able to identify '(by -marking) how witnesses are compelled Jo, testify 
at the hearing. 

29. Be able to identify (by marking) who has the 'burden of proof in a due 
process hearing. 

30. Be able to identify (by marking) who may request an independent evaluation 
of the child. • 

31. Be able to identify (by marking) the constraints for submitting evidence. 

32. '- Be able to identify (by marking) what the Due Process'Hearing Officer 

should do regarding his/her own educational philosophy. • - 

33 :.l e 4 abl £tf) identify (by marking) the parental responsibilities when parents 
• h5ve officially requested a due process hearing. 

34. Be able to identify (by markirrg) what a Due -Process Hearing -Officer is 



not in his- general role. 



r 



35. Be able to identify (by marking) thS school district's responsibl i ti£S in 
a due process hearing. « , * 

• ' . • ' vi 
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' INTRODUCTION 

' The purpose of this Due PVocess Hearing Officer's Procedures Manual 
is to Wine clearly and concisely reldvan.tr information concerning due 
process procedures the hearing officer needs to support the design- and 
operation of a due process- hearing'-. Tnerefor.e, the manual addresses 
information regarding pre- hearing activities, hearing activities/ 
decision making processes, and final reporting. 

As the hearing officer role is amatively new one in education, 
the-<nanual .serves as a guideline for required due process procedures and 

• provides checklists to ensure that the due process rights of the handicapped 
child, his parents and schooT district are protected. 

Due process of law essential ly means that, the principles and procedures, 
which guarantee fair treatment and the. protection of the rights- of all jndi- 

• viduals a,re implemented. In special education, due process requires fair 
procedures when and if changes are made or propofe\in- a child's educational^ 

program, . . m ^ 

» * * 

A heariog would T^equj red when' there are conflicts or disagreements 
between the parents and the school district concerning the most appropriate 
educational program for the handicapped child. The hearing provides an 
Opportunity "for the parents and the school to present the^r views before . 
an unbiased individual „ the Due Process Hearing Officer (DPHO)*. The DPHO, 
is responsible fo> reaching a fair and imparl decision about the child's 
•educational program base* upon the evidence and testimony of the case and 
the best interests of the child. 

There are five conditions under wj»1ch a due process hearing may be ' 
•necessary. In each instance the issues .are 'somewhat different. #These five - 
conditions are as follows: 



1- Hearings on the provision of nbtice :' An example of suth a 
situation would be where a parent initially gives consent to a 
• placement, but later revokes this consent, arguing that a full, 
explanation of parental rights was. not provided^ 

2. Hearings on identification : A Hearing Officer may encounter a 
situation where Screening has identified a child as potentially 
handicapped and the- parent requests a hearing claiming th^t the 
child is not handicapped and should not have been thys Identified, 

or the parents claim that the chi>ld is hardirapped and the school 
* disagrees. > 



& Hearings on evaluation : In such a situation, an agency may seek 
to evaluate a child after parental refusal to consent -to evaluatfo 

.4. Hearings on placement : Irr this type of hearing, there is likely 
to be a difference in the party's concept of the most appropriate 
placement. 

5- Hearings on the provisioff of a frjee appropriate public education : 
This situation may arise when the parent initiates a hearing to 
reqiiest public school placement for a child in a private -facility. 

The 'procures presented in this manual have been developed to, allow 
for.optimum procedural fairness and simplicity of administration. The pro- 
cedures which are presented in this manual comply with the'federal and 
state requirements and are for the ultimate purpose of insuring >a judicious 
decisiorf regarding the identification, evaluation, and placement of handi- 

capped children, and to assure that all such thildren receive a^free >* 

v. — , 

appropriate public education in line with both the* letter and spirit of the 
law.- Participants who successfully complete this training program will 
be certified by the Utah State Education Agency as qualified hearing 
officers. 
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• • - • HOW TO.lJSE THE MANUAL * . 

The procedures. outlined in the manual are base* on a fairly complex 
hearing, involving. issues of identification, evaluation and placement and "the 
provision of a- free appropriate public education. It is obvious that 
n Q two due process hearings will be the same, therefore! a complete " . 
review and knowledge of the procedures and examinations are advantageous for 
all persons serving as -Due Process HeaHng Officers. ' 
^ The manual is divided into four main sections: . • 

* An Introduction to due process. This action provides orientation 
, information- to. the DPHO. It provides background information on tte 
handicapped/child's right' to an education, definitions used in^e ' 
'manual, general ^formation forjhe DPHO, the roles and responsi- 
bilities of the DPHO, LEA and the parents. • 

• The secojid section outlines "the Pre-hearino activities of the DPHO. 
This section includes pre-hearirig activities and sample correspondence ' 
that the DPHO may utilize for his specific responsibilities before 
conducting the hearing. * . 

• The third section deals with -those activities in conducting the hearing . 
It Includes i the procedural safeguards of a Idue process hearing and ' 
has checklists to act as a guide In making suVe those sakgUards 

have been provided both the parents and the school. 

• The final section deals with the. decision making process and writing ' 
of the final report. This section has a suggested format' for the 
final report. ' * 



The manual also contains appendices which fntludeSfche rules and 
regulations for the State. Included in these appendices are. the 
definitions of each handicapping conditj^pn and the criteria for assessing 
each condition. 



BACKGROUND - RIGHT tO EDUCATION'- 

..The basis, for the. current, right /to education cases may. be traced to' 
, the' landmark decision in Brown v/ The Board of Education 'in 1954. ' In ' * % 
this decision, the United States .Supreme, Court Stated: .. 

2S d ?n;,f d n 6at1 '° n U , Per S aps the TOSt ^PortTnt function of state 
Trt»l 1 SI!™" 6 ^ 8, Compulsory schop? attendance laws and the - 
great expenditures* for education both demonstrate- 6ur recognition * ' 
-of the importance of education to our democratic society - J 
required v, thfe performance .of our most basic public fe^on - ' J ' 

. ^li ties, even service in. -the. armed forces. It 1s> the'verv 

foundation of good citizenship. Today, Si is a principal instru- • * ; 
rent -in awakemng the child to cuHural values, In preparing him : 
• nlJn^^-^T 1 trai ' nin 9« ^d jn helping him to adjuft ' 

- ?LTai^r2n7 enVlr, ° nnie ' n S- J" ^ ese da * s » J* is doubtful . • 

that any child may reasonably be expected to succeed in life ff 

he is denied the opportunity of an education. , (347 U.S. 483, 493)."" v 
The Brown decision related to public school segregation on the basis of 
' race, but the fundamental positions in tn'e decision, formed the basis of ' 
future, arguments relating to handicapped chltdren: ' ^ v 

. There" is *o U.S. Constitutional protection directly relating to the 'right to ■ 
education for handicapped children . .However, the most useful concepts. pertinent 
to the basic formulation of a right to education agreement originate W . : 
principles set forth 1n the Fifth and Fourteenth Amendments to the Constitution-: 
equal' protection and due 'process. Due process .relates to the utilization of! 
fair procedures in reaching a determination and equal protection relates 
to the idea that 'individuals in sirailar.^ircams.tances must receive- similar 

treatment* * N „ ~ 

. ■ , > ... . . . . - 

These two concepts are stated clearly in the landmark cases regarding 
the right to education for handicapped .children: Pennsyl vani a -Assoc tat ion 
for Retarded Children (PARC) y. -CommonweaT tb of"pennsyl vania ; [334 F. Supp.- 12.57 ' 
(£.D: Pa. 1971)] and MilTs v. -Board of Education of District of Columbia ! 
[348 F. Supp. 866, (D.D.C 1972)];' * * ' • ' < ' 

. The PARC case was brought before the court by the parents of 14mentally 
retarded children and all other chiWn who were mentally retarded (class action)" 
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The PARC case sought to obtain and guarantee a publ ic supported education for 
all mentally retarded children in the state. Prior to ruling on the ^ 
qafestion of thi? right, the court approved a stipulation which provided 
that "no child who is mentally retarded or thought to be mentally Retarded 
can be'assigned initially or re-assigned to. either a regular or special 
educational status, or excluded from a public education without a prior 
recorded hearing before^a- special hearing officer." In addition, the 'cwft 
outlined a comprehensive 23 step due process procedure to be utilized in 
making any changes relating to the educational status of a mentally retarded 
child. The court in the PARC case stated that: 

"... a mentally retarded person csm benefit at any point in 

/ 

his life and development from a program of education." I 
The court, in its belief in the benefits of an education, went on to 
Squire the state to locate, evaluate, and re-evaluate all school -aged 

children who had be6n excluded from the public school . Public schools were 

/ 

required to provide^to all retarded children a free, appropriate education 
preferably in a regular classroom. 

The PARC decision specifically concerned mentally retarded children. 
The Mills decision, however, extended the due process procedures applied in, 
PARC to include all handicapped children. The Mills case established two 
basic safequards^applying to the public education of ha#ficapped children: 
1) exclusion from a public school program could not take place unless suitabl 
alternative educational services were provided, and 2) there must be a 
prior due process hearing and periodic review of the child's educational v • 
status and progress. ^ 

* Both* PARC and Mills ^established an increasingly important 
educational concept that has come to be, termed "the least restrictive 

13 ■ 



environment". W foundation of this concept as stated in.PARC-'ls: 

-^vj^ l h f alternative programs of education and training 
requ red by statute to be available, placement in a regular 
pub ic schoo class is preferable to placement in a special 
publnc school class, and placement, in .a special public school 
. class ns preferable to placement tn any other type of education^ 
and training (343 F. Supp. , 307).," education- ) , 

, In 1975, Congress reacted to increasing parental demands, and judicial 
decisions regarding the right to-education for handicapped children by passing 
the- Education for All Handicapped Children Act, Public Law 94-142</ Congress 
recognized that the* education of all, children is a responsibility of the 
State government, however, 'there is also a^federal responsibility of providing 
financial assistance to the states in order to provide additional funds 
for the education of handicapped children. In return for these funds, 
. Public Law 94-l42requires each state to adopt policies and procedures- which 
are consistent with the law and which guarantee the right to education 
-for all handicapped children. 

The State of Utah has complied with this requirement. by adopting"., 
and submitting an Annual program Plan, under Public Law 94-142, Part B, 
Education For -AH Handicapped.Children v Act. The State has demonstrated 
in this plan that it has established procedural safeguards as required by 
the Act. The plan guarantees .every parent the right to a due proces-s * 
/ hearing and sets forth standards that local boards of educati oil must follow 
in establishing and 3 implementing a hearing procedure for any parent within 

processr tn ' Ct ' (See * the ^ sect1 '° n ° f the Plan dealing with due 

The due process procedures are designed to protect against arbitrary 
. and, at times erroneous decisions on the part of both schools and parents. 

It^should be noted that there is one alternative to this formal process. 

This alternative is that of mediation through informal conference meeting. * 
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between the school and the parents. This- would allow both parties the 
opportunity to open communications and resolve differences on what is 
the most appropriate education for the child. In the event, that .these 
informal alternatives do not produce the desired outcome, the s 
mediation process- may not be used to delay or deny a parent's right to a 
due process hearing . 



Is'* 
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definitions! 



J ' 2lnJf m P !u rent " includ " a natural mother or father, an 

vi > < Itllllt mo n th er or father, a' legally -appointed guardian, a 

se 7olt llliT 1 S r I ° h1 d a PP°Jnted.Pursant to procedures , 

set out herein. The term "parent" also Includes the child 

if he has reached the age of majority. m^umu ^ ^ 

"Notification"-- Terms such as "notice" and "notification" Include- ' 

nf " ntten ^ atements in English, and In the primary language 

• • ' ■ fannuLfnT! S h . 0m ' aPd - 2) 0ral c «~1cat1on In the primary 

v language of the home. . 

"Impartial Hearing Officer" - The term "Impartial hearing officer" means 
? person or tribunal of persons assigned to- preside at a due 
process hearing and whose duty It 1s' to assure that proper 
procedures are followed and that the rights of the parties 
are protected.. 

"Days" - means official work days. 

"Surrogate Parent" - means a person appointed to act 1n place of parents 0/ 

• 'aWnJ^fS 3 cM} t' s Rr ents or 9uard1ans are not nown 

a&rJitl ! n We ; V the 1 child ' is a ward of the state. Surrogate 
parents will not be employees of the State Educational Aqency (SEA) 

Jr'e 1?2 l Ed n? a l Age ?S y i LEA) involv ed m the educaSlS Sr ■ 
treatment of children. The. function of the surrogate parent 
will be Jo represent the child's Interest In the Same way that 
a parent or guardian would be expected to represent the child's 
interest. 

"Handicapped Person" - one Who" deviates from the average or normal 
» . person (1) in mental characteristics, (2) In sensory abilities, 

(3) neuromuscular or physical characteristics, (4) 1n social 

or 18 * S"; 1 Hn? Vl S r, wS 5) 1n learning and conmunlcatlon abilities, 
' J JE1* " multl Pl e handicaps to such an extent that he requires 
a modification of school practices, or special educational 
services 1n order to develop to his maximum capacity. 

"LEA" - The term "LEA" means a public board of education or other 

public authority legally constituted within a state for either 
. ^ administrative control or direction of, or to perform a service - 
function for public elementary or secondary schools 1n a citv, 
county, township, school district, or other political sub- . 
division of a state. » 

• reviewed: 96 " 6 " 311 " 9 ^ difin1tions the Allowing documents were 

Amended Annual Program Plan for FY 1978, UnderPL 94-143 Part B 
Education^For AH' Handicapped Children Act. Utah Stale^BoardVf Education, 

Federal Rules and Regulations,' Education of all Handicapped' Child™ Art 
Federal Register, Tuesday, August 23, 1977. ndnai cappea Children Act. 
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"Public Agency" - The term-"publ 1c agency" includes* the State Education 

Agency, local agencies, intermediate educational agencies, and . 
aw other political subdivisions of the State which are respansibl 
for. providing education to, handicapped children. 

"Confidential Information Usage" - The term "confidential information 
usage" is interpreted to include the disclosure of any data 
entry form or the use of information for any purpose other 
than that for which it has been collected. 

"Verbal Testimony" - The term* "verbal testimony" means the comments and 
statements given by witnesses, under oath/ during the hearing 
and are subject to cross-examination. 

"Written Testimony" - The term "written testimony" refers to testimony 
obtained from a party or witness by means of a 'simple written 
statement, an affidavit (sworn, written statement), or a. 
deposttion (statement taken under oath aTid subject to cross- 
examination). 

"Evidence" - The term "evidence" means those documents * verbal testimony, 
and/or written testimony introduced into the record of the 
hearing. . 

"Transcript" - The term "transcript" means a copy of any kind; a representa- 
tion. 1 

''Compelled Witness" - The, term "compelled witness" means those witnesses 
< r who have been issued a subpoena to appear and testify at the 
' ^ * hearing. 
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GENERAL INFORMATION FOR 
THE DUE PROCESS HEARING OFFICER 



WHAT" IS AN IMPARTIAL DUE PROCESS HEARING? 



When a disagreement occurs abolit any matter 'relative to: 1) ^Identification; 
2) the evaluation; 3) the educational placement; or 4) when the provision of a free public 
.education to 'thechlld cannot be resolved through informal conferences or discussions, an 
opportunity 1s provided for parents and school -district or agepcy personnel" to- 
meet before an unbiased individual, the Impartial Due Process Hearing Officer 
(DPHO). The Impartial pue Process Hearing Officer listens objectively to both 
sides of the controversy, tljen presents his/her decision based upon the facts ' ' 
and testimony pre'sented during the hearing. - 

7° 



WHAT tS AN IMPARTIAL DUE PROCESS HEARING OFFICER? 



\ 



- An Impartial Due Process Hearing Officer 1s free from favoritism or bias 

and is fair. His/her duty is to assure that proper procedures are followed 

during the hearing and that the rights of botlfpartles are protected. The DPHO 
has successfully completed an approved trailing program. \ ' 



WHATARE THE QUALIFICATIONS OF THE DUE PROCESS HEARING OFFICER? 



V: Shall successful Incomplete a trailing program for impartial due 1 
process hearing off leers approved by the, Utah State Office of Education. 

2. Shan be sufficiently free of .other obligations to complete the duties 
. i and responsibilities of the Impartial Due Process Hearing Officer. , 

3> Shall be over the 'age" of majority. . ' > " ' 

j ( ... 

4. Shall not be an employee or- officer of the involved agency. 

5. ', Shall not have a personal or professional interest which would conflict 

with his or -her objectivity in the, hearing. ' ■ . 

> . * - . * - / 



6. Shall not have been involved in any previous decisions regarding the 
child's identification, evaluation, placement of review. 



•HOW ARE HEARING OFFICERS SELECTED? 



The LEA initiates due process procedures upon a written request and informs 
the State Educational Agency tha_t a hearing will be held,dti behalf of the child. 
The LEA selects from the register a hearing officer who has successfully completed 
the Utah^tate Office of Education approved training program and assigns that 
Hearing Officer to the case. 



WHEN ARE HEARINGS REQUESTER? 



jiearinqs on the provisjpn of notice : An example of such' a situation 
would be where a parent initially gives consent to a placement, but 
.later revokes this consent, arguing that a full explanaticya r of parental 
rights was not provided. \ / 



IT 



2. Hearings on identification : A Hearing OfficeKnjay encounter a sft^ation 
wffere screening has identified a child as potentially handicapped and 
the*parent requests a hearing claiming that the child is not handicapped 
and should not have been thus ident'iffecj. 

3. Hearings on evaluation : *In 'such* a' si tuatiqn, an agency may 'seek to 
evaluate a child after parental refusal to consent to- evaluation. 

4. Hearings on placement : In this type of hearing, there is likely to be 
a difference in the party's concept of the most appropriate placement. 



5. Hearings on the provision of a free appropriate public educatidnf ^This 
situation npy aB^'se when the parent initiates a hearing to request 
public school placement for a child in a plrivate facility. 



WHO* MAY REQUEST AN IMPARTIAL HEARING? 



A hearing may be requested by: 

1. the parents; ' 

2. other persons having primary care and custody of the ch/ldT 

3. the child (over age "18); or ^ ; 

4. --the local school' district. * 
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V. 



HOW SHOUL 



Request 



Education, throu 




QUESTED? «' 

a _ 



in writing to, the local school district Board of 
$5|r£otendent who is its executive officer 



req!ested? HE ° UTIES ° F THE lt)CAL SCH00L 6LSTRICT when a hearing has been 



The local education agency will provide'that all hearings, reviews, and 

other actions/are carried out expeditiously, with, fair consideration of the 

issues involved, in a hearing whicn must be completed and decision rendered 

'within 45 days of the initial request. The hearing Will be held at times ' 

and places reasonably convenient to* the parents of the child involved and- the ' 
school. . ' / - ' . . 



■SSlSS A H REQUEST T FOR loiEARING?^ ^ ^ °° ^ ™ 
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The Hearing Officer/will provide to the Parents and" to the officials of 
the LEA notification J to^the time and place of the hearing, which shall be 
completed- within 45/a/s of the parents ' "or school's request, and shall be *t 
a time and place /easonably convenient for .both parties. 



/ 



due pK*™ E PARtICIPANTS IN THE Faring of their rights regarding 
I v' % —r 1 



_ .Initially/ the LEA notifies the parents i/i writing of their procedural 
rights in/the hearing. The impartial'due process hearing officer should reaffirm 
these r/ghts to both the parents and the LEA in his letter of notification of 
the hearing. ' • • " ' « 

22 s 
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WHAT ARE ALL TH£ PARTICIPANT'S RIGHTS IN A HEARING? 



The rights include: « 

1. the right to have representatives, Including, but, not limited to,^ 
legal counsel or other professional persons, attend the hearing; 

* v * • 

2. the right to present evidence; 

3. the ^opportunity to question all witnesses at the hearihq; 

4. . the right to a verbatim record of the hearingVand 

5. a r v ight to appeal the decision. 



DO THE PARENTS HAVE OTHER RJGRTS?' 



\ 



.Yes, the parents have additional rights which "include: 

1. the right to ^utjmely notice of the hearing; J* 

2, the right of accesVjto thpir child's school records; 



the right to designate others whomay have acqess to their child's 



school records; 
4. the right to an -independent evaluation of their child; 



5. the right to determine whether or not the-ir child should attend 
the hearing; 

6. the right to an interpreter if their primary language is not english 
v or they are deaf; and , 

7. the right to determine if the hearing will be open or closed. 



MUST THE .PARENT BE REPRESENTED- BY LE^L eOJJMSELs 



No, the parents have the option of deciding whether or not they will be 
represented by legal- counsel or represent themselves. In some cases, they 
may choose to be represented by advocates with special knowledge or training^ 



ERJC 
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WHO 'INFORMS THE PARENTS OF FREE/LOW COST LEGAL SERVICES? 



The Utah State Office of Education and public Agencies will esjtaWfsh 
and maintain a register of free or low cost legal services, which it will make 
avallafle to the parents when the parents request this information in writing. 
In the ever* .that a parent requests a hearing and the agency initiates a ' 
hearing, the^ agency will make this information available to the parents 
as a part of the notice. 



WHAT HAPPENS IF THE PARENTS OR EDUCATION AGENCY IS REPRESENTED BY LEGAL COUNSEL? 1 



If either side (parents or the education agency) is represented by legal counsel, 
the legal counsel may call witnesses; ask thenf direct questions, and cross-examine 
witnesses for the opposing side." In addition, the?' (^present the openrng and ■ 
clo'sins statements for the party they are representing. 



WHAT HAPPENS IF A WITNESS IS REPRESENTED BY LEGAL COUNSEL? 



s The legal counsel fpr a witness may only advise the witness on the 
testimony. He may not .ask^questions, cross-*exam4fle^pr participated the 
hearing other than advising his client. 
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HOW LONG DOES A HEARING TAKE? 



A- hearing usually lasts six to eight hours . The time may be 
longer depending upon the number o.f witnesses and types of testimony. The DPHO 
- should allow ample time for testimony. However, the Due Process Hearing Officer 
~~ .should be sure to keep the testimony to" the facte that are related to the Issues 
of the hearing. , . 

• ' •- . ." ■ 24 ' 
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WHAT IS THE EDUCATIONAL DISPOSITION OF THE CHILD INVOLVED IN DUE PROCESS? 



The' child remains in, his present educational placement during the pepdency 
of all proceedings . c% It the Issue is the provision of a free appropriate public 

education to a child who is not currently receiving suck, the child is placed 
• • » • 

vn the public school with parental permission until the Due Process Hearing 
Officer. renders the decision. 



WHAT IF ONE OF THE PARTIES INVOLVED IN THE HEARING REQUESTS A POSTPONEMENT? 



It Ms ,up to the discretion of the'Due P*ro.eess Hearing Off icer 'and is a 
judgmental decision. If the DPHO judges that the request, is reasonable he may 
postpone the hearing to a later tfate that is satisfactory io both the petitioner 
and the respondent. - ' 



WHAT ARE THE RESPONSIBILITIES OF THE DUE PROCESS HEARING OFFICER? 



The respqnsibil ities'of the due process hearing officer are to: v 

1. complete \he training-program;. 4 

2. make all arrangements to fjoldthe hearing; 

3. notify all parties of their rights arid responsibfl ities and of any 
arrangements or decisions which may affect them;" * 

4. conduct the 4 hearing; 

5. write a report about the hearing which includes the decision the 
due process hearing officer has made; and 

6. assure that'copies of the report are serrf^to all parties affected by 
the decision of the impartial due procesfhearing officer. 



25 
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WHAT IS THE DECISION OF THE* DUE PROCESS HEARING OFFICER BASED'UPON? 



The decision of the hearing officer should be^based solely, on the 
evidence and testimony presented at the hearing. 



WHAT SHOULD THE DECISION OF THE HEARING OFFICER INGLUDE? 



• The decision of the hearing officer will, include findings of" fact, con- . - 
cli/s1ons, and reasons for' these findings and conclusions. If the decision is' ' 
to disapprove a proposed education program, 1t should include a statement as 
to what is an adequate and appropriate educational program for the child. If 
the decision is to approve a proposed'educational. program, it should include 
a finding that a less restrictive program could^not adequately and appropriately 
serve the child's educational needs. S' , v 

A verbatim ■"ftanscript of the proceedings at the hearing will be made ', which 
will include all evidentiary materials and testimony by any of the patties. The- 
record shall be made available- to the parties to the hearing. . ' . 



• HOW-DOES THE DUE PROCESS HEARING. OFFICER' INFORM THE PUBLIC AGENCY AND PARENTS 
.OF HIS/HEP DECISION? 



cer sends his written decision by certified 
mail to the parents and the Public.. Agency. Jhis must be completed within' 45 days 
of the written request for the hearing. ' ' • « 
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IS THE DECISION OF THE IMPARTIAL DUE PROCESS HEARING OFFICER FINAL? 



The decision of the) hearing officer is binding upon the parents and' upon 
the public, agency, its off.icer, employees, and agents, subject to 
an impartial review of such hearing by the state education agency or judicial 
appeal. 



HQW ARE WITNESSES COMPELLED? 



The procedure for compelling witnesses is governed by state regulations. 

The DPJHO does not have the authority to subpoena witnesses, however, the ^ 

\ 

legal counsel for the party exercising this right may go through the 'district 
courts- to s/ubpoena a witness. If the party does not have legal counsel, they 
themselves can go through the district court to subpoena a witness. a 

r 



WHAT IF THERE IS AN OBJECTION TO TESTIMONY IN THE HEARING? 



The DPHO should make a note of the objection for the record, however, the testi- 
mo'ny should continue (unless currently irrelevant or unduly addative)* as the hearing 

is to provide, a full opportunity to .present all testimony and evidence that is relevant 
to the issue. 



WHO HAS THE BURDEN OF PROOF IN A DUE PROCESS HEARING? 



- The burden of proof is upon the Public Agency. The Public Agency^must prove 
that it has utilized appropriate identification, evaluation, placement, or 
educational procedures in relation*to the unique need* of the child. 
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CAN THE DPHO REQUEST, AN INDEPEND ENT EVALUATION OF THE CHILD? 

♦ i 

Yes, if the DPHO finds that he/she needs ^re Infection upon whi^to 
base his decision, he may request an independent evaluation of the child 
as a part of the hearing. If the DPHO requests the evaluation, the cost of 
the evaluation will be at publ ic -expense. 



WHAT ARE THE RULES FOR SUBMITTING EVIDENCE? 



The DPHO need not observe the rules of evidence observed by the 
courts. He is free to accept into the record any evidence that bears 
on the issue at hand, and shall allow witnesses to speak freely without 
interruption unless the testimony is unduly repetitious, irrelevant,, or 
immaterial. * 




No, under basic administrative law, the DPHO may not refer\o evidence 
not in the recorq^of the hpafing. . J * ' . ' 



MARKING D HIS ^I^0N? UCATI0NAL PHIL ° S ° PHY ' SH ° ULD m «ZZ THIS IN 



No, the DPH(f's decision cannot be based upon what he has taken as 
a "known" that is not supported by fact or evidence in the record of the 
hearing. Often, the DPHO will not ask a specific question during. the 
hearing because the answer is already apparent to him.' His decision 
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cannot be based upon that - already known answer" that is not in the 
record of the hearing. 

It is important that, the DPHO ^Klf^uestions on points of. clarification 
and not rely upon his educational philosophy. 



WHAT IF BOTH PARTIES IN THE DUE PROCESS HEARING REACH A CONSENT AGREEMENT? 

~~^> — '■ 



j If the consent agreement is. reached prior to the scheduled hearing, i.e. 
through a mediation process, the consent, agreement should be written by the 
DPHO and maintained by him. The DPHO should notify all. parties, i.e. witnesses, 
school personnel, that a consent agreement has been reached by both parties. 

If a consent agreement is agreed upon during the course of the hearing, 
the DPHO writes the consent agreement as his written report and has both parties 
sign the agreement. » ' 
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GENERAL ROLE OF THE DUE PROCESS HEARING OFFICER 



A DPHO 1s: 

1. an impartial arbiter*-*- 

2. a coordinator (responsible 
for arranging the Hearing 
and notifying all parties of 
major activities or events) 

3. an information source 
(responsible for informing 
all parties of their rights 
before, during, and after the 
Hearing) 

4. an uninvolved party— 



5. a decision-maker--(responsible 
for making decisions based 
solely upon the evidence and 
testimony presented during the 
Hearing) 



A DPHO is not: 
—a' judge 

—a referral source (for lawyers, 
witnesses, etc.) 



•an enforcer or interpreter of 
those rights 



-an employee of th'e school district 
or previously or currently involved 
with -the child's care or educational 
program 

-a person who seeks information out- » 
side the Hearing which might influence 
his decision 



6. a. protector of confidentiality- 
• % (responsible for maintaining - 
- confidentiality of information" 

prior to, outside and after the 

Hearing). 



-a person who dicusses matters prior 
to, outside or after the Hearing : 
which should only be discussed during 
the Hearing., ~ , 
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RESPONSIBIUTIES OF TH£ DPHO 



General Responsibilities: 



1. To be trained and successfully'complete the Due Process Hearing Officer * 
training program, conducted and approved by the Utah State Office of Education. 

2. To Notify aH parties v of their rights before, during, and'after the ' 
Due Process Hearing. 

3. To notify ,a1f parties of the timelines which must be^followed for: 

a. seeking c an independent evaluation; ' „ 

b. directing school district or* agency representatives to attend 
the Due Process Hearing; 

c. ^ requesting representatives (including legal counsel) to 
'attend the Due'Process Hearing. 

4. To notify all parties and* representatives of: 

a. date, time, and location of Due Process Hearing. * 

5. ' To conduct the Due Process Hearing in a fair and imparttai manner. 

(e.g., how to present* evidence and testimony, examine, challenge, and 
cross-examine the testimony of witnesses). 

6. Tjr STSmiarize the evidence and testimony of the case and to arrive. 
At an impartial decision based .solely on the evidence and testimony 

presented during the hearing and made a part of the record. 

7. 'To notify all parties of the facts, findings, and decision regarding the 

, Rearing jwithin 45 days of receipt of the written request for a Due Process 
hearing. 

8.. To N)e accountable for all deadlines and. procedures in the laws and 



standards for due process: 



a. ^ Utah's Amended Annual Program Plan states that upon receipt of the 

. ' written request, the hearing officer will provide to the parents and 

* to the officials of the public agency notification as to the time and 
place of the hearing, which shall be completed within 45 days of the 
, request, and shall be a time and place reasonably cohvenient for the 

f » « parents; and > 

b. The decision of the Due Process Hearing 'Officer will be in writing 
^anfi should be sent fey certified mail/ within 45 days after the 
request for tW Hearing to .the parents, to the public agency, and 
to their respective representatives. 

9. To maintaig confidentiality of all information. 

" .." . "32. 



RESPONSIBILITIES OF THE PARENT AND " 
PUBLIC AGENCY IN A DUE' PROCESS HEARING 
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PARENT RESPONSIBILITIES 1 ' 

• * • •» 

fhllrTsJonsib^?;^? 311 " T eSted 3 Pr ° CeSS hear1ng 1t ^ ha11 b - 
1. Attend the Hearing. • , 

2 ' bp°^pwJ h %Tl l1S 5° f the e " v1dence and * witnesses that will 
be presented at the Hearing. 

3. Provide to the public agency (five days prior to the Hearing) copies 

of written evidence that ,will be introduced into the record of the Hearing 

4. Comply with the decision' made by the hearing officer. If an 
appeal is made, parents must comply with the decision until It 
1s. appealed and changed. 

5 ' a?!endance°laws nd ***** ^ * compl1ance w1th the compulsory 
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PUBLIC EDUCATIONAL AGENCY RESPONSIBILITIES • 

x * 

When the public education agency becomes involved in a Due Process Hearing 
or jrequests a hearing, it shall be .their responsibility to:.' 

1. Initiate a due process hearing upon written request of. the parent^, 
or Initiate a due process hearing on their own behalf. 

^XProvide, the parents with a copy of their right^funder procedural 
* safeguards. * / " 
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3"T* Appoint a Due Process Hearing Officer (DPHO). 

. 4. Provide access to all educational records, reports and files regarding 

the child to the parents and those individuals designated by the - "^Jf 
parents at a reasonable cost. * 

•* * 

5. Provide* to the DPHO, copies of those records*. 

6. Provide for the attendance of appropriate school personnel to give 
evidence and testimony at, the Hearing on behalf of the public agency 
and when requested by the parents. 

7. Assure the parents that the child's educational status will remain 
the same until after the DPHO has rendered his decision. 

8. Provide for a surrogate parent where it*is indicated. 

9. Provide a meeting room for the Hearing. 

10. Provide to the DPHO lists of the evidence and witnesses that will be 
presented at the Hearing. ~ * 

11. Provide to'the parents (5 days prjor .to the Hearing) copies of^fehe 
written evidence tha.t will be introduced into the* record of the'flearing. 

12. Provide, during the Hearing, '•an interpreter for the deaf, or interpreters 
fluent in the primary language of or ysed in the child's home. . 

13. Comply with, the decision of the hearing -officer. If the decision is 
appealed, the public agency must comply until it is appealed and k 
changed. \ ^ 

14. Arrange for and pay the cost of a verbatim or electronic recording 
(written or electronic) of the Hearirfg to the parents upon their request. * 

15. Reimburse the negotiated and approved expenses of the DPHO relative 
to the Hearing. * * v t 



JExperience has shown that a written verbatim transcript is more cost 
effective and more useful than an electronic recording of tfre proceedings. 

"0 



Section I 



irt?™r : fals°e: QUeSti ° nS 1 ' thr ° UQh 21 ' indi ° ate Whether the statemen t" 



Answer ! Questions " . • Reference Sn Manual 



T F 



•l. An imparti al due process hearing 
'may be requested When /he parent ■* 
initially gives Consent, but later 
revokes thts consent. 1 



Page 2 



T F 2. Both the parents and the LEA chose • p an p la 

the DPHO. age 14 

T F 3. The Constitution of the U.S. direct- Page 5 

ly . provides for the right to an edu-. 
. cation for handicapped children. . ' . - ' 

^ F 4. The PARC case'outlined a 23 step due Page 6 

process procedure to be utilized in 
making changes in the.- educational 
status of mentally retarded children. 

T \f -5. Boli .the PARC and Mills .cases es tab- . „ ^ages 6 & 7 
lished the "least restrictive envirbn- 

• ment" concept. » • 

T F 6. The due process procedures are designed Page 7. 

to ppptect against arbitrary decisions 
on the part of _ the -school. 

T F 7. The mediation process is one way to Page * 8 •- 

del ay.. a parent's right to a due process 
hearing. 

T F 8. A surrogate parent is not an employee of Page 10 

the-SEA or public education agency involved 
in the education or treatment of the child. 

T F 9. The term "days" means calendar days. p age 10 

T F > 10. The term "impartial due- process -hearing p a q e 10 

officer" means a person or tribunal of 
» persons assigned to preside at a due 

. •' process hearing. • 

T F 11. A due'process hearing officer does not p aqe 13 

k have to complete a training program 

approved by the state. 

T F 12. A child over the age of. 18* can request ' . p aQ p' la 

• a hearing. ' yc ,H 



«-/0 
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Answer Questions , Reference in Manual 

T F 13. The request for*<ia due process ( Page 15 

hearing should be made in writing 
th the state superintendent. 

T F 14. The DPHO initially notifies the Page 15 

•parents in writing of their 
procedural rights in the hearing. 

T F 15., Only legal or professional persons Page 16 

are allowed Jp represent the 
participants during the hearing. 

» 

T F 16. The decision of the DPHO is binding Page 19 

upon the parents and public education 
agency subject to an impartial review 
by the state education agency or 
judicial appeal . 

T F ~ J7. The party requesting a due process 
hearing must prove his case. 

T F 18. The DPHO and the parents ma/ request^ 

an independent evaluation. ^ 

T F 19. The DPHO "may refer to documents not 

introduced into evidence when making , 

a decision. * * 

T F 20. The DPHO can rely upon his educational Pages 21 & 22 

philosophy instead of asking points of 
clarification. 




DIRECTIONS: For* Questions 21-30, indicate the individual (s) responsible 
for/each of the following activities (an individual may be used more than 
once), (a) DPHO, (b) public education agency, (c) Parents ^ 



Answer Questions > Reference in Manual 

21. Notify all parties of the date, Page 25 \ 

time, and location of tfre hearing. 

i 22. Provide to the public educati 6a agency Page*27 

1 copies of evidence that will be intro- 

duced into the hearing. 

' 23. Attend ,the hearing* m * Page 27 

\ ~ - 

t 24. Provide\appropriate schooT personnel Page 28 * 

for testimony at the hearing 

* 25. Provide access to all educational Page 28 

records, reports, andfiles. 



Questions! Reference in Manual 

26.. Comply with the hearing decision. . p age s 27 & 28 

tl . Conduct the hewing in a fair and p a qe 25 
impartial manner. 

\ 

28. Be accountable for v all deadlines * p age 25 

^ and procedures in the laws. . ; 

29. Notify all parties of their rights Page 25 
before, during, and after the 

-hearing. 

* 

30. Be responsible for making a , . • p a g e 28 
verbatim transcript of the hearing. 



/ 
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SECTION II 

Goal 

Upon completion 'of reading information .on the prehearing activities of the 
Due Process Hearing Officer, the participant will beable to Identify (by marking) 
or demonstrate^ (by listing) his/her knowledge on the prehearing activities by 
correctly answering specific questions^ those Activities with 80% accuracyTXj 
•Those questions wil'l be. taken from the following specific objectives for 

.. TT . •' .Jr 4T 

ection II: - % 



h 5!if bl ? t0 ]' dent1 ' f y ( bv marking* the information the DPHO should have 

fallowing his/her initial contact with the education agency superintendent. 

2. Be able to identify (by marking) the parties that the DPHO will be In 
contact with during the pre-hearing activities. 

3> ?* able .^9 ^entify (by marking)' what the DPHO does if another agency* 

is providing the current education program for the child. * 2- ' 

4 ' DPHfl b Inf°h 1<l?n ^ & mar - 1ng) the ' tW0 types of act 'v1t1es that the 
DPHO will be involved in prior to the hearing. 

5. Be able to identify (by marking) the procedures for making^at verbatim • 
^ transcript of the hearing. ^ 

6. Be able to identify (by marking) the procedures in -selectina »n i n * 

* when hecessary. ' " "'^selecting an Interpreter 

7 ' chelrtter L de ^l fy ! by H "' a r k, "3! « hat 's- suggested to be included in 
SLIm Pr nopal administrative officer of the Public 

. „ v ' dUC J? 10n a9ency at ,east ffve *W Prior to the hearing P 

education ^^^^^^^ ° f «- Public ' . 
• 9 ' . ttg),^ „ 

10 * '?h 0 a 5n e *? , 1d ?2 t1fy ib 2 ma ' rk ?ng)'what is suggested to be included in 
hearing ^ t0 * least fifteen days prior to the 

• hearing 1 le " er t0 the ,P arents a * l*»st five days prior to the, . 




U ' to 6 911 correspondence is-sent 

13 * S^p^es^^d^/^ markl ' n9) h ° W ^eDPHOcontacts witnesses, in.a 

40 ' 



■34- 



14. Be able to identify" (by marking) the parts of an agenda for the due process 
hearing.. • v . 

15. Be able to identify (by marking) the areas that theDPHOneeds to establish 
v 'ground -rules" for conducting the hearing. I * 

^ 16. Be able to identify (by marking) who is responsible for paying the 
expanses incurred by the DPHO. 

17. *Be able. to identify (by marking) how the DPHO receives a list of the 
representatives who will be testifying on behalf of the parents and 
~ the education agency. 



i s 
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1.0. SEQUENCE OF ACTIVITIES AND EVENTS: PRE -HEARING 

HOW WILL. YOU KNOW THAT YOU HAVE^EEN SELECTED AS 
THE DUE PROCESS HEARING OFFICER FOR A PARTICULAR 
CASE? 



The superintendent -{or his designee) will contact 
you. You will want to make' sure that you have the 
following information as a result of this contact: 

► The written request for the Hearing; 

Be sure to note the date of the request— you 
will have only 45 -offiqial work days following 
- this date to complete ^the Hearing (unless 
there are significant extenuating circum- 
stances)- and render a decision. 

► A copy of the local school district's policy on 
hearing procedures; ■ 

► A determination of the need for an interpreter for 
the parents (either foreign language or deaf); 

► The- name and phone number of your Contact Person for 
payment, clerical assistance, supplies and 
facilities; 

You will want to ask 'if this Contact Person is' 
also the designee for other matters. 

► The name, address, phone number of the organization 
in your area responsible for your training as a 
Due Process Hearing Officer (DPHO)^ * 



WHAT SHOULD YOU DO IMMEDIATELY AFTER YOU ARE -CON- 
TACTED TO BE A DUE PROCESS* HEARING OFFICER? 



f. 



► Call to arrange your training - if you have already 
.been trained, call the Utah State Office of 
Education to see. if additional training is required. 



► Call the Contact Person to arrange: ' 1 

v ' \ ' 

1.. clerical - assistance .(the "superintend^ 
may choose to use school district"; 
personnel,); - " 

r <~ 

2., honorarium and expenses (e.g. travel); < 
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3. reimbursement or supply of phqpe and 
mailing expenses; • 

4. facilities .available for the Hearing. B 
► Complete your training or additional training. 

Next, you will be involved in two types of 

activities— one is making arrangements for the Hearing 

to take place,- the other is notifying all parties about 

the Hearing. \, 

NOTE : During the time' prior to the Hearing, you 
will be in contact with: 

* The Parent(s) (or guardi'an or 

surrogate); 

The Superintendent (or his designee); 

The Representatives (or witnesses) who 
are requested to appear at the Hearing. 

These contacts have been grouped by 
person i n the FRE-HEARING SEQUENCt OF 
ACTIVITIES AND EVENTS section. They.&re 
not in chronological order.* Check the 
PRE-HEARING CHECKLIST for the chronological 
order (the Checklist Numbers in this sec- 
tion refer to the pre-Hearing Checklist) 



WHEN WILL YOU CONTACT THE SUPERINTENDENT? 



Before the hearing, \ou will be contacting -the 
superintendent (or his designee or Contact Person) in 
order to arrange for the hearing to take place and to 
provide notification regarding information, rights, 
and responsibilities of the school ^strict before, 
during, arnd*after the Hearing.' 

* ^You must make at least two phone calls to the 
Superintendent to set up and confirm arrangements for. 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER: 



1.7 
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the Hearing. You will need to.: 

► Decide upon a date and time for 'the Hearing 
convenient to both the parents and the school. 

►.Find a place to hold the Hearing. • r 

• ». . * . . • , 

Request that a room be made available on the 
, day of the Hearing. 

. ►Ask if 'another school district is providing the 
current educational, program for the chijd 

NOTE: If a school, (state, private, or public 
. schoo district) - other than the 
. school district of residence is 
providing the child's current educa- 
. « tional program, contact the adminis- 

• , trator of that school to ask if they 

wish to be involved in the Hearing. If 
•« i JS'lu t0 be inv olved, you must ' 
notify them about the Hearing". This 

' i ' r^n Dl K d1s - r1ct shou1d be P ]aced on the 
' £°?\ r ! h T 1Ve List of Representatives 

Tor the Hearing and receive all ' 

communi cat ions. ' * 



> 



Determine if a court reporter 1 or a tape 
recorder will be used. 

.If a tape recorder is to be used, ask— 

1) what type of recorder cassette or 
reel -to- reel ; 

/•2) will you. need batteries or an * 
extension cord; 

3) when and where can you pick up and 
' — return the recorder: 

* * * ' 

4) when and where can you pick up 
cassettes' or tapes; " 

^5) who can demonstrate how-to use the 
recorder. 



► if an interpreter is needed . . 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER; 



1.10 



1.12 



1.11 



1.12 



NOTE: When' parents are deaf or when the primary 
language spoken in the home is not Engl'ish 
arrangements must be made for an interpreter 
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1.12 



'I 
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1) Call the Superintendent and request 
that list of interpreters be sent 
to you. 

2) Choose and establish contact with the 
interpreter. 

3) Develop the following: 

~* a. a list of dates and times when the 

interpreter will be needed 

/* * 

b. for non-English-speaking parents, 
develop procedures for all 
corresporidence to be interpreted - 
in the native language of the 
parents. 

► EstatrHsh that the* school has informed the parents 
Jif their rights. 

To notify the Superintendent about the Hearing, 
you must write two letters and make one phone call 

► At least 15 official work days prior to the 
Hearing, send a formal notice to the superinten- 
dent—by Certified Mail , RetunrReceipt Requested 



which indicates the following: 

■ 1. the time, date'and location for the 
Hearing; 

2. a reminder that parents must be griven 
( ,% . full' access to theirchild's record > 

* before the Hearing; 

3. a date (7-9 official work days prior to 
the Hearing is suggested)- when you will 
call for a list of the documents that ' 

. will be introduced into evidence and a 
list Qf representative? requested to 
appear by the school district at the 
Hearing including: 

name 

mailing address 1 , 
phone number (area code) 
title/relationship to child 
reason for attending 
order of appearance; 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER: 



v 
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4. a' summary of the main points discussed 
during your previous phone conversation 
with the superintendent. ✓ 

► Phone the superintendent (or his designee) to 
request the school district's list of representa- 

v tives who will testify at the Hearing and ask if 
legal counsel will be representing the district 1 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER: 



1.15 



► At l east 5 official work days prior "to the Hearing,! 
send a formal letter to the superintendent-by 
Certified Mail /Return Re ceipt BeQuested- whirh | i 18 
includes the following: 1 



1 



2. 



3. 



4. 



the comprehensive list of all participants 
(representatives, etc.) in the Hearing 
including names and titles (or 
relationships to. child); 

an agenda for the hearing (including a 
schedule for the appearance of 
witnesses); 

.a list of the documents that will be 
introduced into' evidence by all parties; 

a list of (jrgcedures' to be followed 
during the Hearing. 



WHEN WILL YOU CONTACT THE PARENTS: 



You will have four contacts with the parents (or 

.guardian or surrogate)-prtor to' the Hearing. 

► During an initial phone call or visitation, ask 
the parents for: the following information (see 
Visitation or Telephone/Checklist, "Parents-* 
.Initial DPHO"): 

K is an interpreter (foreign .language or 
deaf ), needed; ' 

2. will parents $eek an Independent 
Evaluation; 

3. what dates anfl times are convenient for 
parents to attend the Hearing. 



1.8 
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► At least IS official work. days prior to the 
Hearing, you must send a formal notice to the 
parents— by Certified Mail, Return Rece-ipt 
Requested— including the following: 

1. date, time and location of the Hearings 

0 

2. a date when you wil.l call for a list of 
any representatives (including school 
district or agency personnel) who must^ 

, be contacted tc* appear at the Hearing/ 
^ * (ask for names, addresses, phone numbers, 
relationship to child and case, and, if 
possible, titles); also ask that a list 
^f the documents that will be introduced 
into evidence to be sent to you as soor 
as possible; 



a statement as to whether the parents* 
haV^ requested 'an open or closed hearing 



4* a statement as to whether or not v parents 
wish to haWthe child present duriijg all 
or part of the hearing; 

5. a % statement of parents' rights before, 4 
during, and* after the hearing. 

6. a summary of the main points discussed 
during your initial conversation with the' 
parents* ^ 

► Phone or visit the parents and ask the following 



ERLC 



1. the list of representatives they wish to, 
appear at, the Hearing— complete form 
"Parents Representatives for Impartial 
Due Prpcess Hearing"; 

2. if the parents are going to be represented 
by legal counsel at the hearing; 

,3. .-their wishes concerning the attendance 
of their child at the Hearing; 

i 

4. whether they still wish the Hearing to 
be open or closed. 

► At least 5 official work days prior to the Hearing, 
send a formal notice to the parents— by fert'ified 
Mail ,, Return Receipt Requested— which includes 
the following: - • 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER: 



1.14 • 



,1 



1.16 



1.19 
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1. the comprehensive list of all partici- ' 
pants (representatives, etc.) in the 

4 Hearing including names and titles (or 
relationships to child); 

* 2. an agenda for the hearing (including'a 
schedule for the appearance of witnesses) 

3. a list of procedures to be followed 
during the hearing; •* „ ; 

4 

4. a list of the.'doQuments that will : be 
introduced into evidence by all "parties; 

5. a list of-parents* rights during the 
• 'Hearing. 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER: 



WILL YOU BE IN CONTACT WITH ANYONE ELSE? 
1 ._ 



Yes, the Due Process Hearing Officer is re 
sponsible- for -notifying all representatives (witnesses) 
who will 'be asked to attend the Hearing. 



At J^ ast 5 offlc | a l working days prior ]to the 

Hearing, send a formal notice to all rapresenta- 

ttves—by Certified Mail , Return Receip t Requested- 

which included the following! ' 



1. the comprehensive list of alj partici- 
pants (representatives,. witnesses, etc.)* 
in the Hearing including names and titles 

» (o.r relationship to child);' 

2. ah agenda and hearing procedures* (in- v 
eluding a schedule for the- appearance * 
of witnesses). " . 



WHAT ELSE MUST YOU DO BEFORE THE HEARING? 



You- must decide on a date, time, and location Vor 
the Hearing. This should be as convenient as possible 



1.20 
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* for all parties. In order to fully notify all parties 

about thelTearing, you must develop: 
^» 

1. a comprehensive list of participants (repre- 
sentatives, witnesses) for the Hearing, see 
Checklist Numbers 1.13' and 1.14; 

Z. an agenda for the Hearing, see "Developing "i 
an Agenda for the Hearing"; - M 

> 

3. a^set of procedures to be followed during 
the Hearing, see "Guidelines for Developing 
Hearing Procedures" . v 



ERLC 
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0 



FROM PRE-HEARING 
CHECKLIST ACTIVITY 
NUMBER! 



/ 
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r • DEVELOPING AN AGENDA FOR. THE HEARING 
To'begin, you will need . . . . 



Iht HtlL 0 A f r e PI eS ? n ^ t1Ve ^ re( >!i ested to appear for the Petitioner and 
the Respondent (including the order in. which they were requested to appear) 

Pe ?t?on P e r S i* th \^™*> Ending ipon the d?screlion SUe 

Petitioner and or the Respondents' reques't. • 



Next 



Decide on an order in which the Due Process .Hearing Officer (DPHO), the 

cha llnSp^n^'S 6 Res P°; den t.win be given the opportunity to examine! 
challenge and cross-examine witnesses \ 

- % Determine the approximate, amount of time l^hould take for: 
n Opening Statements 

2) Witnesses 1 Testimony ' . , 

3) Questioning Witnesses 

4) Summary and Closing Statements 



Then 




Write the major subdivision headings for the Hearing and 11st witnesses' 
names In the requested order for appearance * witnesses 

e.g. 

V gPfd^ng Statements ' • ( D p H0 , name) 

" " M - , r . V '\' " (Petitioner, name) 

, . (Respondent, name) 
>' ? it V , - <• , 

Presentation { of Tjestiiitony ar\d Evidence for the— Petitioner * 

' 1) , Jack Jonls. */ 
2) "John" Smith . . - 

III./ Presentation of Testimony and Evidence for the--Respondent * 
1 1 Susan Janjes 

* An opportunity- will be provided fpr the DPHO, the Petitioner and 
the Respondents question, challenge, and cross-examine- the 
testimony of each witness. •• .» 

IlT^Tummary Statements ., ' *. \ . Petitioner 

i . I . - Respondent 

V. Closing Statement 'DPHO 

Finally • - A 

1) Add identifying information for the Hearing 
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r f 

e.g. Impartial Due Process Hearing 

DRHO: : x On Behalf of: 

Superintendent of Schobls: Petitioner: 



Respondent: 



School District: 

County: 

t 

Reason for Hearing: 
Date: 



2) Write the time when: 

a. the Hearing begins 

b. witnesses will begin testimony (be sure to note that these are 
approximate times) ' 

3) Add times for break* (15 minutes in A.M. and P.M. is usual) and for 
lunch (1 hour> is uSual). 



V 
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GUIDELINES FOR DEVELO PING HEARING PROCEDURES 

Part of your role as a DPHO Involves ^onducting the Hearing in an 
orderly manner. This means that you need to. establish some "ground -Rules": 
• ?. calling^ and excusing witnesses; 

2. the presentation of testimony; 

3. the presentation of evidence; J 

4. .an opportunity for questioning of all witnesses; 

5. entering statements/evidence Into the record; 

6. dealing wi^ the recording of the Hearing. ' , 

Why? So that all participants 1n the Hearing have a full opportunity to present 

their testimony and evidence and to cross-examine or challenge others' .testimony' 

and evidence. Ultimately, this will aid you 1n making a fair and Impartial decision 

based on >suff1c1ent;informat1on from both sides. ' \ 

There are two tnlngs that you must remember when developing these procedures: - 

1. the Hearing should be as formal as possible ... the procedures should i 
provide the necessary structure and direction. I 

2 * 2„S l'™?i? 9 the st T" \Ca •J t ' s u P, t0 y° u t0 ' keep the Hearing \ 
running smootfrly— remember, this 1s a quasi legal proceeding. 

' You w1ll t want to list some basics-procedures under each of the areas mentioned 
above. Your list should be approximately (no longer than) a page in length.- 



< 
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DPHO PRE-HEARING CHECKLIST 



WRITTEN REQUEST FOR HEARING 
Initiated by (^ame): 



(Relationship to child) 
On behalf of (child's name): 
Date of deques t'c 



Superintendent (or Designee) 

\ 

Impartial Hearing Officer: 



CHECK- 
LIST 



1.1 



1.2 



1.3 



K4 



ACTIVITY, EVENT OR 
PROCEDURE 



Receive written request 
for Hearing 



Receive name of Contact 
person « 



1.5 



Receive coprc^f public 
agency '£ ppflrcy 'on* 
Hearing procedures 



Determine need for 
Interpreter (Deaf or ' 
Foreign Language) 



CONTACTS 



Superintendent lor Designee) 
phones DPHO 



ERIC' 



Receive i *ficmie.to call 
for DPHO training 

A3 " ' 



INFORMATION RECEIVED 



Date of Request: 



7L 



TIMELINE 



ACTUAL 
DATE ' 
COMPLETED 



i 



Contact Person: 



Phone: 



Person" Requested 
from : * 



Interpreter needed? 

Yes Nq 
Type . 



graining: 
Phone-: 
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CHECK- 
LIST 



1.6 



1.7 



1.8 



ACTIVITY, EVENT OR 
PROCEDURE 



Call .Contact Person: 
Arrange clerical 
assistance, honorarium, 
reimbursement, 
facilities available 



Complete DPHO* Training 
% 



• Call or visit Parents 
( Initial Contact): 

-Plans for Independent 

* Evaluation 
-Convenient date for 

Hearing 
- * Review Parents' 
"Rights'* 

-Is an interpreter 
needed 



CONTACTS 



DPHO phones Contact Person 



DPHO .completes training program 



DPHO phones or visits parents 



INFORMATION RECEIVED 



Clerical : 



Phone: 



Date for training: 



Time: 



■Spoke with: 
Planning Independent 
Evaluation? 

Yes No 
Convenient Datesji 
times for Hearing; 



TIMELINE 



1.9, 



Call or Visit School 
Contact f%lrson 



DPHO phones or -visits school 



Spoke with: 
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informed parents of 
their rights? 

Yes No 
Convenient date's & 
times for Hearing: 



9 
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5 a 



9 



1.11 



ACTIVITY, EVENT OR 
PROCEDURE 



Decide on date and time 
for Hearing (convenient 
for parents if possible) 



(When appropriate) Call 
school providing current 
educational program 
-ask if they wish to 
be involved 

-place on Comprehensive 
Representative List 
(for notification 
purposes) 



1.12 Arrange. facilities and 
equipment for Hearing 
-Find place to hold 
Hearing 

-Establish procedures 
for recording 
-Establish procedures 
for interpreter (if 
necessary). 



(DPHO decision based on 
convenience, availability 
of room) 



DPHO calls school offering 
current program 



ERLC 



INFORMATION RECEIVED 



School District 
offering current 
program: 



i 

CO 
I 



Contact: 



Location for Hearing 



Address: 



Procedures for 
Recording: 



(Interpreter)^ 
Dates Needed: 
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ACTIVITY,* EVENT OR 
PROCEDURE 



Send notice to Super- 
intendent: 
-Time, date, location 
of Hearing 

-Reminder of Parents 
. righto access 
records ' 

-Date when DPHO wVN 
call far 'list 
of School District 
Representatives 
(Witness.es) and a 
list of documents 
that will be intro-^ 
duced into evidence 

-Summarize previous 
conversation(s) 



DPHO writes to Superintendent .(or 
Designee); Sends by Certified 
Mail, Return Receipt Requested 



INFORMATION RECEIVED 



(Interpreter) 
Times Needed : 



Date DPHO will call 
for Representative 
list and list of 
documentary 
evidence: 



15 of- 
ficial 
work , 
days . 
prior to 
Hearing 



i 

I 



* 


* 


• «" * \ ' . . . 

* 

f %" 


- 

* 


• * 

•* 


CHECK- 
LIST 


1 * 

ACTIVITY, EVENT OR 
PROCEDURE 


CONTACTS • • / • . 


INFORMATION RFGFIVFn 

J 


TIMELINE 


ACTUAL 
DATE - 
COMPLETED 


T. 14 

t 


' Send notice to Parents: 
.-Time, date and 

locatiorf of Hearing 
-Statement (or 

brochure) of parent's 

Rights 
-Date DPHO will call 


DPHO writes to Parents; 

Sends by Certified Mail,- ' - 

Return Receipt Requested 


* « 

Date DPHO will call 
for* Representative 
list and list of 
documentary 
evidence: 


15* of- 
ficial 
work 
days 

'prior to 


< 




« * 


c 


Hear i na 






regarding (a) List 
of Parent's 
Representatives 
(witnesses) for 
Hearing and a list 
of the documents 
that will be intro- 
duced into evidence " 
(b) Parent's wishes 
for Child's Attend- 
ance during the 
, * Hearing (c) Open or 
closed Hearing 
-Sunrniarize'initia,! 
conversation 


■ <■ 

• 


4 

• t » 

V * 


c 


a 1 

an 
O 
i 


1.15 

s 


* m \ 

- Call Superintendent: 

-List of School 
District Represen- 
tatives ' 

-Confirm if legal ^ 
counsel will repre- 
sent school P 

-Confirm Hearing 
arrannements 


DPHO phones Superintendent 

* 


' j • 

* 


♦ 

1 
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CHECK- 
LIST 



ACTIVITY, EVEN J OR 
PROCEDURE 



Call Parents: * 
-List of Representa- 
tives 

-Confirm if legal 
counsel will repre- 
sent parents 

-JChild's attendance at 
Hearing 
„ -Open or Closed 
Hearing 



Develop agenda and 
Hearing procedures 
including: 
-Comprehensive list 
or Representatives 
" and scheduled time to 
appear . 



-Rules for presenting 
testimony 



Send notice to Super- 
intendent: 
^Agenda and^ Hearing 
procedures J 

-Comprehensive list of 

Representatives 

scheduled to appear 
-Comprehensive list 

of evidence that will 

be introduced 




CONTACTS 


INFORMATION -RECEIVED 


TIMELINE 


ACTUAL 
DATE 

COMPLETED 


DPHO phones Parents 

V 

# 


(Attach Representa- 
tives list) 
-r a r en tb w i sn 
child to attend 
Hearing? Yes No 
-Open or Closed 
Hearing? 




\ > 




* Prepared by DPHO ^ 

i 




V 


l 

cn 
i— * 
i 


DPHO writes ^Super- 
intendent; sends by 
Certified Mail , Return 
Receipt Requested 

» 

* 




Five (5) i 
official ' 
work 
days 

prior to 
Heading 

i 





CHECK- 
LIST 



1.19 



1.20 



.1.21 



Activity, event or 
procedure 



Send notice to Parents: 
-Agenda and Hearing 

procedures 
-Comprehensive list of 

Representatives 

scheduled to appear 
-Comprehensive list 

of evidence that will 

be introduced 



Send notice to all 
Representatives: 
-Agenda and Hearing 
procedures 
-Comprehensive List 
of Representatives 



Check all Hearing 
arrangements for last 
minute details to 
compl ete 



CONTACTS 



DPHO writes to parents; 
sends by Certified Mail ; 
Return Receipt Requested 




DPHO spites to all Repre 
sentatives (witnesses) on 
Comprehensive List; send by 
Certified Mail , Return 
Receipt Requested 



INFORMATION RECEIVED 



Any arrangements 
to complete? List: 



TIMELINE 



Five/5) 
official 
work 
days 

prior to 
Hearing 



Five (5) 
official 
work 
days 

prior to 
tearing 



ACTUAL 
DATE 

COMPLETED 



.ERiC 
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. PRE-HEARINGi SUGGESTED FORMS AND LETTERS 



FROM CHECKLISTS 
ACTIVITY NO. 


L TO: 


DESCRIPTION 

V 


\ ' 1.8 


Parents 


* 

Tni tial DPHO Contact ^Visita- 
tion -- Telephone Checklist) 


1.9 


Public Agency Super- 
intendent or Designee 


hjifcwf DPHO Contact (Visita- 
tion Telephone Checklist)* 


x» 1.13 ^ 


« 

Public Agency Super- 
intendent or Designee 
-» 

• ♦ 


Pre-Hearing Information 
Telephone follow up and 
notification of dafe and 
location for Hearing 


1.14 


Parents 

« 


' Pre-Hearinrg Information , 
Telephone follow up and 
notifiaction of date and 
location for Hearing 


1.14 

* 


Parents 


Information on witnesses 
(attach to letter i. 14) 


1.13 ^ 

> 


Public AgencyV 


t 

' Information on witnesses 
(attach to letter: 1.13) 


1.15 


Public Agency 


List ofTRepresentatives 
cfod£ Documents f 


1.16 

i 


Parents 


List o1* Representatives 
and Documents 


' 1.17 


. Parentis and Public 
Agepcy 


Sample Agenda 


1,18 


Public Agency Super- 
intendent or Designee 


Agenda, List of Documents, 
and Representatives 


1.19 


4 

Parents 


Agenda, Li it' of Documents 
and Representatives 


1.20 


Parent and* Public 
Agency Representative 


Information on the date and 
To$ation of the Hearing 



-54- 

Sample from Checklist No. 1.8 



VISITATION = TELEPHONE CHECKLIST 



PRErHEftRiffG INFORMATION (TO PARENT) 



Complete before calling . . 
CMld's Name: 




r 




Parents 1 (Guardian or Surrogate) Name:' 


Phone Number: w . * . . 


• 

• 

School District: 


K 






School Representative: ' 


Phone Number: 








Date of Written Request for* Hearing: 




& * 


> 


Reason for Request: - • 











NQTE: You may wot d1scu$s any matters relating to the facts of the case. You are 
calling to make arrangements only . The parent may wish tg^lscuss .the case. 
If this happens, you must tell them that you cannot, undefany circumstances i 
discuss any Information about the case. . . 

Complete during the*call, check off Items a*s they are discussed 



-Date: 

Spoke with: 

1. Introduce yourself 



2. Explain reason for call 



e.g. 



e.g. 



This Is ' 

I have been appointed as the Hearing 
Officer 1n the matter .concerning 
(name' of child) . 



I am calling, for^two reasons. First, * 
I would like to determine if you have 
* been fully informed of your rights., * 
• Second, I wduld like to ask you a few 

i questions in order, *o obtain the 
> ^-jiecessary information I will need' to 

*nake arrangements for the hearing*. Do, 
you .have a few minutes to answer my . 
, questions? * 
(TF NOT, ESTABLISH ANOTHER TIME TO CALL.) 
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' Explain parent's rights 



e.g. First of all /l would like to determine 
if you have^Deen informed of your rights- 
Please answer yes or-no to the following 
. questions, 

a v Have you had access to all educational 
records for your child? 
Yes No 

b. Have you had an opportunity to obtain 

copies fif those records at the actual 
* ■ cost of reproduction? « 

Yes No 



NOTE: 



c* Have you named, in writing, others 
who may have similar accjess (e.g. 
lawyer, independent evaluator)? 
" Yes No 

* d. Have you been informed that you may 
- request the attendance at the 

Hearing any school personnel who 
* may have information relevant to 
your child? m 

^Yes* J No 

e. That you may bring representatives, 
including legal" counsel , to the 
hearino? 

Yes No 

f. Have access to any evidence that will 
be introduced into the hearing at 
least 5 days prior to the hearing? 

Yes , • No 

If you receive a no answer to any of these questions, 
you should explain to the parent that they have that 
right according to law. , 



Ask the following questions 



if. 



.Is English the primary language 
spoken in your home? Check^One: 
Yes No \_ / 

Do you plan to have or have you had ' 
an independent educational evaluation? 
Yes . No 



If parents are not sure what an independent evaluation is, 
explain. the following: - : 

1; -a series of tests or an assessment 

2., conducted by qualified professional outside the school 

3. at the parents 1 expense ' 

4. - It^nay be used during the hearing 



6a 
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c. f What written evidence do you plan to 
introduce? 



Remind the parents that any evidence they plan 
to introduce must be disclosed at least five 
days prior to the hearing. 



d. DO you plan to be represented by 
legal counsel? 

Yes No 

If yes, name -of counsel 



e. What witnesses do you plan, to h^'ve 
testify? 



FIRST CHOICE 



f. ^Do ,ybu wish to have the hearing open 
or closed? ChecR one: - 



Open 



Closed 



9, 



What would be the most convenient 
date and^time for the" hearing? 

SECOND CHOICE , THIRD. CHOICE 



DATES 
TIMES 
'DAYS 



Summarize the Conversat ion 

and explaifi that they may'expec t 

a tetter from you soon. 



(location) 



h. Does the ___ 

create any problems fon;you as a 
location for th6 hearing? 
Yes w No I 

e.g. I understand that you will be obtaining 
an Independent Evaluation and that it 
will be completed by (date). The date * 
and times which are best for you for the 
hearing are (date- and time). I will 
be sending you a letter soon which tells 
the exact date, time, and location for . 
the Hearing. 



/ 



er|c, 



) 



r 
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Sample from Checklist No. 1.9 



VISITATION - TELEPHONE CHECKLIST 



PRE-HEARING INFORMATION (TO PUBLIC AGENCY) 



Complete before calling: 
Child's Name: 



H Parents' (Guardiap! or Surrogate) Name: 
Phone Number: 



School District: 
, School Representative: 
Phone Number: 



; Date of Written Request for Hearing: 
I Reason for Request: ! 



NOTE: You may not discuss- any matters relating to the facts 'of the case. You- are 
calling to make arrangements only . The .school representative may wish to 
discuss the case. If this happens, you must tell them that you cannot 
under any circumstances, discuss any information about the case. 

Complete during the call, check off items, as they are discussed. , 

* . * 

Date: *■ 
Spoke with: 



V. Introduce yourself 



2. Explain reason for call 



■/ 



e.g. This is • . . 

I 'have been appointed as the Hearing' 
Officer in the matter concerning 
. (name of child) . 

e.g. I, am calling for two reasons. First, 

I want to confirm that you have fulfilled 
your, due process requirements in this 
matter. Second, I would like to ask 
a few questions on order to obtain the 
information I need to make the arrange- 
ments for the hearing. Do you have a { 
few minutes now to answer my questions?-* 



(IF NOT,- ESTABLISH ANOTHER TIME TO CALL.) 



9 
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3. |tek the following questions 



ff. v Have you informed the parents of 
their rights? 

Yes No 

b. Do you know your rights? 
^ Yes No 



If no, refer them to the Amended 
Annual Program Plan for FY 1978 
under Public Law 94**142, rt B. 

Do you p>an to be represented by 
legal counsel? 

Yes No 

If yes, name of counsel 



d. What witnesses do you plan to 
introduce? 




What written evidence do you plan 
to introduce? 



Remind the agency that any evidence to 
be introduced* must be disclosed at least 
five days prior to the hearing 



FIRST CHOICE 



DATES 
TIMES 
DAYS 



f. Do you have- ^ conference room -lafge^ 
enough for the hearing? (Adjust 

for number of expected participants); 

, Yes < No ' ' 

■ ; : — ~ 

If no, do you^have any -recommendations 
for a location for the hearing? 

g. What would be the most convenient 
date and time for the hearing? 



SECOND CHOICE 



THIRD CHOKE 



Cross check with dates ^and times obtained 
k from the parents. 
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Summarize' , the conversation • 
and explain that he/she may 
expect a letter from you 
soon which tells the exact 
date, time, and location of 
the hearing. 



?3 
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Sample from Checklist No. 1.13 



Sample Followup Letter: Prehearing Information 

(SCHOOL DISTRICT) 

«. 

This Tetter will serve to summarize our phone conversation of (date) 
regarding the arrangements for the hearing on the matter of (child 1 s nam P ) ' 
As I stated during our conversation,* the purpose of our discussion was to 
obtain information necessary for the hearing. 

t 

We discussed the introduction of written evidence and the presenta-tion 
of witnesses and agreed that written evidence and the attached list of 
witnesses must be forwarded to me in time for full disclosure to the parents' 
within the mandatory five-day time limit. 

In addition, we agreed that,' since English is the primal language of 
the home, there will be no need for an interpreter or translator. Also, the 
parents request that the hearing be (open/closed) . * 

Finally, we agreed to hold the hearing at (location) on (date) at 
(time) . 



The parents have also agreed to this time and place. I will send a 
formal notice to you and your witnesses regarding the time and place of the 
hearing as soon as I receive your 1 1st of witnesses. 

Thank you for your cooperation. If you need to contact me in reference 
to the proceedings, you may do so at (phone number) from * (hours) to 

1_ on*any weekday. Once agairf, I will not be able to discuss the facts 

of this case with you, only the procedural matters relating to the arrangements 
for /the hearing. i , 

Sincerely, 



ERIC 
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Sample from Checklist No. Til 4 
Sample Followup Letter: Prehearing Information (PARENT) 



'Dear 



This letter will se/ve to summarize our phone conversation of (date) 
regarding the arrangements for the hearing on the matter of • (child's name) 
As I stated at the beginning of our conversation, the purpose of our discussion 
was two- fold: 1 )_ to determine if the (public agency) has fully complied 
with the due process requirements, and 2) to obtain information necessary to 
plan for the hearing. 

After discussing the due process provisions on a point-by-point basis, 
I am satisfied' that the school district has adequately informed you of your 
rights. In addition, we discussed the introduction of wr/tten eVTdence, the 
presentation of witnesses, and your plans for an independent educational 
evaluation. 

Let me remind you agartn that any written information you plan to 
introduce must be forwarded to me in time for full disclosure to the public 
agency within the mandatory five-day time limit. Also, please complete the 
attached form listing the witnesses you Intend to present. 

.In addition, we agreed that, since English is the primary language of - 
theNiome, there will be no need for an Interpreter or translator. Also, as ' 
we agreed, the hearing will be (open/closed) . 

Finally, we agreed to hold the hearing at (location) on (date) 
at (time) The school district has* agreed to this time and place. I 
will send a formal notice to you and your, witnesses regarding the time and 
place of the hearing as soon as I receive your list of witnesses. 

Thank -you -for your cooperation. If you need to contact me in reference 
to the proceedings, you may do so at .(phone number) from (hours) to 
-> on any weekday. Once again, I will not be able to discuss the 

•facts of this case with you, only the procedural matters relating to the 

arrangements for the hearing. 

' ' ' • * 

„ % Sincerely, 



« 
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Attarchment to 1.13 & 1.14 



Information on Witnesses 



Re: 



(Name of Child) 



Please complete the following information so that notice may be provided . 
to the witnesses relating to the time and place of the hearing. 



1. Voluntary Witnesses: 
NAME 

a) 
b) 
c) 
d) 

e) * 



POSITION 



ADDRESS 



2. Witnesses to be compelled. (Note: In accord with Section 300.508, any 

party to ahearing has the right to compel the attendance of witnesses. 

This section should be usedi to list the name of witnesses who are not , 
attending, on a voluntary basis J. ' ' 



NAME 



POSITION 



ADDRESS 



• a) 



b) 



Reason for requiring attendance 




Reason for requiring, attendance:' 



76 
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Sample from Checklist No. 1.15 



TELEPHONE CHECKLIST 



PRE-HEARIN6 INFORMATION - PUBLIC AGENCY'S 
LIST OF REPRESENTATIVES AND DOCUMENTS 



Complete before calling 
Child's Name: 



Parents' (Guardian or Surrogate) Name: 



Superintendent's Name: 
School District: 



Phone Number; _J ]_ 



Date of Written Request for Hearing: 
Reason for 'Request: • *' 



Complete during conversation. 

- i 

Date: * 
Spoke with: 

1. Identify yours-elf 

2. Explain reason for call ' 



e.g. 
e.g. 



This is 



4 



First, I am calling as 'arranged to 
establish that I have a complete list 
of. the representatives that you 
•wish to call -at .the hearing and' 
•second, that I'have a complete* list, 
list,of the documents that will be' 
, introduced .into evidence. . < • 

^rst, I woulVlike to confirm the 
<lis"t of your- representatives' and the*' 
o/der in whfch you. wish to have them 
called: Please correct me if the list 
is incorrect. £ 



READ LIST OF REPRESENTATIVES IN* THE* ORDER 
SUMITTED. * * 



Is this list. complete? 
s Yes , .-No 
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If no, who are you adding ofc>- 
del eti ng? 



Next 4 , I would llke.to confirm with you 
the documents that will be introduced 
into evidence. Please correct me if 
the list is incprrect. 



READ LIST OF DOCUMENTS 



a*- Is this list complete? 



-Yes 



No 



If no, what documents* do ^)u-wish 
to add or^ delete? * 



Remind the Agency of the 
Hearing date T 



T b. Have the parents had access tQ 
these documents? 

Yes^ No*-^ 

if no t , remind the agency that 
p&rents have a right of access to, 
all documents that will be.intrb- 
* . Jduced into evidence five days prior 
to the hearing* date. \ • r ■* 



e 



g. J\t the hearing on 



I will be calling your fitnesses 
the order we .agreed upon today. 



date) 



in 
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Sample f ron^Checkl 1st No. 1 ..16 



TELEPHONE CHECKLIST 



•PRE- HEARING INFORMATION - PARENTS' LIST OF : 
REPRESENTATIVES AND DOCUMENTS 



Complete before calling 

* 

.Child'-s'Name: 



Parents'' t Guardian or Surrogate) Name: '- »• 



. / 



Superintendent's Name: 
Sqhool District: 



Phone Number; ( . ) 



Date of Written. Request for Hearing: 
"Reason, for. .Request: * 



Complete.xiyring conversation. 



Date Contacted: 
Spoke With': 



1. Identify yourself 

2"' Explain Reason for cair 



e.g 
e.g. 



s is 



3. 



1 



»I am calling as arranged to establish 
that I have a complete list of the- 
representatives that you wish to call 
at the hearing and also that I have 
a complete list of the documents that 
will be introduced. into evidence. • 



.First, I would 1 1 r ke to confirm with 
you the list of your representatives 
and- the order in which you wish to 
have them called. Please correct me 
.if the list is incorrect.. * 



RFAD LIST OF REPRESENTATIVES 'IN THE 
ORDER SUBMITTED » ■ 



a. .Is this list complete? 
Yes . • • No 



If no, who do you wish to addlor 
delete? 



4 



Next, I would like to confirm with 
you the documents that will be 
introduced into evidence. Please 
corfect me if the list is incorrect. 



READ LIST OF DOCUMENTS 



a. Is this list complete? 



Yes 



No 



If no* what documeats do you - 
wish to add or delete? 



b. Has the agency had access to these 
documents?" 

Yes No 



Remind the Parents of the ' 
Hearing Date 



If no, remind the parents that the 
agency has a right of access %p 
all documents «that will be intro- 
duced into evidence five days prior 
to the* hearing date. 



(date) 
, I win be 

calling. your representatives in the 
order agreed upon today. . 



e.g. At the Hearing on 
'•at , (location) 



•v 



$0 
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Sample- from Checklists. 1.17 
1 ' SAMPLE AGENDA 

. 9:00 a.m.* Thursday,. March 30, 1981 

Conference, Room of Anywhere* School x 
747 Mountain View; Drive , 
Anywhere, Utah ■ ^ 

I. Formal Call to Order * ' 

II. Introductory Remarks 

A. Introduction of Hearing including Purpose and Procedures 

B. Introduction of Hearing Officer * 

C. Introduction of Participants for Record 

D. Establish Compliance with Parental Rights for the Record 
E'. Statement of Open or Closed Hearing 

III. Opening of Forty- Testimony 
' A. Format 

< 

• B. Opening Statement l j 
. 1. Petitioner 
2. Respondent 
• C. Presentation of Written Evidence and Testimony 
-1. Testimony of Witnesses and Evidence 

a) Petitioner 

b) Respondent . ' .-. 

IV. Summary Statements .. ^ 

A. Petitioner 

B. Respondent 

V. losing Statements by Hearing Officer 
A. Decision Date 

B> Availability of Verbatim Record of Hearing 

C. Procedures for Appeal 

81 
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Sample from Checklist No. 1.18 




Dear (Superintendent or Designee): 



The agenda for the Impartial Due Process Hearing of (child's name) to be 
held on (date) beginning 'at (time) 1s enclosed for your review. Included with 
the agenda 1s a 11st of procedures whfqj£w1ll be followed during the hearing. 
Please read these carefully before the hearing. 

Also enclosed for your Information, 'ts a 11st of all representatives 
participating 1rr the hearing and a 11st of the documents that will be Introduced 
into evidence. I would like to remind you that if you have not had disclosure r 
to any of these documents, you may challenge. their introduction Into evidence v 
in the hearing record. 

C If you have any questions regarding the agenda, list of w1tnesses,*or 
documents, please contact me at (phone number) from (hours) to on any 

weekday. I Will not be able to discuss the facte of this case with you, only 
the procedural matters related to" the activities of the hearing. 

• ^Sincerely, ' 



DPHO/ps 

Fnclosures: Agenda 

List of Representatives 
List of Documents 



' Due Process Hearing Officer 
v 
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Sampleffrom Checklist No. 1.19 



v. 



Date:' ' 



Dear (Parents): 



uo 3 ^ Please u f ! n ?r th ! agenda that 1s enclosed for* the Impartial Due Process 
••Srde^fn^ht^ f m ^ijjsjameL This will give yol an Idea abou? ? e 
Zt J an £l ? testimony wil be presented. • At the hearing you or your legal 
representative will have the opportunity to: 9 

present evidence (documents) „ ■ 

call witnesses to present testimony 
aad/or evidence 

challenge, examine, and cross-examine witnesses 

for V m,i 1 ^fnLr^ reS ^ n ? t1 * eS Wh0 w - 111 P^t^pate in the hearing is Included 
for your Information and reference. In addition, enclosed 1s a list of the 
document* that will be Introduced into the hearing. I "would like to Remind 

chalwJ.V?. f a r e .2 0t .f ad V SCl0sure t0 ^y oAhese docume ts you my 
challenge their Introduction Into evidence in the hearing record. 

rfnr,mi^c° U n^ Ve *" y n ? uest1on s regarding the agenda, list of witnesses, or 

™ nts, please call me at (phone number) from (hours) to on any 

fit t ay 'J W n ni 2 0t be able to discuss the facts oTTnT? cas e wjth yo S" oX 
the procedural, matters related to the. activities of the bearing ™ y 

S 4 Sincerely, 



Due Process- Hearing Off 1c er. 
DPHO/ps J < . " r ' *' ; . / 

Enclosures: Agenda 4 . 

List of Representatives >» - ' * 

s ' . List of Documents 



... ; - / 

Sample from Checklist No. 1.20 



Date: 



Dear - (Parent or School Representative): 

You "are requested to appear at the Impartial Due Process Hearing on 
behalf of (child's name) at the request of (Parent or School District) . The 
Hearing will be conducted at (building name, room no,, address) beginning at 
(time) on (date) , - > < 

For your reference, an Agenda for the Hearing* h&s been enclosed. Please 
note the time when you are scheduled to appear. Although it is difficult to 
predict exactly how long you wilVbe required to stay, you may # plan on at 
least* (specify time period)' , 

A list of the general procedi^res which will be followed during the Hearing* 
is also enclosed, , Please review these before the Hearing, A' comprehensive 
list of representatives who' will appear at th^ Hearing has been enclosed 
for your information. 



Please call or write before (date) to gonffhn your participation in 
'the Hearing, * v 



< 



Sincerelyi 



Due Process Hearing (iffficqr 
(phone number and address) 



Enclosures: Agenda 

Hearing Procedures 
Comprehensive List of 
Representatives 



'84 
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ADDITIONAL TELEPHONE LOG 



' A NOTE: In some instances you may have further telephone contact than 
• those suggested In the Pre-Hearfng Activities. This sample 'telephone log 
may be utilized to maintain a record oMhose calls. 





DATE . 


PERSON TALKED TO ' 


• NUMMARY OF CALL 


• . s 

m 








1 


• 


i 

* 


* 




* 

• « 

* • 


» 


* 


/ * 

' I* 
* , 






* 


• 

t 




• <• ; • • * - 

<* 










• 


* 




• 

t 

* 

/ 


, . K. . 


» 


' 1 ' ; ; 




• 














* . i ' ' 






h — - — • 1 1 


/ * i • . * 

.. 
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SectiDn II 



DIRECTIONS: For Questions W, match the activity or procedure with 
their corresponding timelfnes. (Timelines may be used more than once) 
Timeline: a. at least 15 offical work days- prior to the hearing; b. at 
least 5 official work days prior to 'the -hearing; c. 30 official work days; 
d. 45 official work days. ; 



Answer Activity or Procedure Reference in Manual 

1. notice of the hearing sent to the . Page 33 

superintendent (time, date, etc.) I f 

* « 

2* notice of the hearing sent to the Page 35 1 

J parents* (time, date, etc.) 

3. Agenda, Hearing Procedures, and p age s 35 & 36 

Comprehensive List of participants 
o sent to parents „ 

j, 4. Agenda, Hearing Procedures, and p age 34 

Comprehensive List of participant^ V 
Sent to superintendent" , * - 

5/ Agenda, Hearing Procedures, Compfe- page 36 

hensive list of representatives sent 
* to all participants r t * 

■ 61 Length of time between date of the * Page 30 

written 'request for the hearing is 
received "and actual hearing is con- 
ducted > - - 

* ** 

_ ; : : •• \ ••• .. 

DIRECTIONS: For Questions ,8-1 1 , indicate the individual responsible for 
completing or arranging the following activities (individual may be indicated 
more than pnce). Individual responsible: a. DPHO, b. LEA, c: Parents. 

Answer Activity or Procedure . , Reference fn Manual 

- 8. Arrangements for conducting the 'Pages 31 & 32 

hearing \ # • - 

• 4 9. Working with 'DPHO to locate facfl- p age 32 ~ 

'ities and arrange For the recortf- / / 
ing of the hearing , 



10.' Notifying all participants of the page 31 1 

hearing * * fr * " ' • 

Seeking an independent evaluation * 1 'Page 34* 

■* of the child ' 

* On : 



-73- 



DIRECTIONS: For Questions 12-17, indicate whether the statement is 
.true or false. . , * 



Answer 
T F 



Questions 



T F 



T F 



T F 



T F 



T F 



12. If another school district, other 
than "the school district of the 
child's-residence, is providing 
the current educational plan, the 

, DPHO does -not have to notify them 
of the hearing. 

13. The DPHO should call the LEA and 
the parents 7-9 official wor|< 
days prior to fehe Hearing to 'get 

a list of Ihe witnesses and the " 
documents that will be introduced 
into evidence. 

14. The DPHO will' usually have at least 
fou,r contacts with the parents and 
the LEA prior to the hearing.* 

15. The DPHO sends all wrftten corres- 
pondence to the- parents and the LEA 
by certified mail. 

16. The DPHO shouTd establish I'ground 
rules" for -conducting, the hearing,, 

" iir an orderly manner. 

■'ts- 

17. The agenda for »the hearing should 
include a formal call to order. v 



Reference in Manual 
Page 32 



Pages 33 & 35 



Pages 33 & 34 



Pages 33, 34, 35, 36 



v. 



Page 40 



Page 61 



SECTION III 



Goal 

Upon completion of reading materials on conducting the hearing, the 
participant will be able to correctly answer questions on the hearing activities 
with 80% accuracy. 



r 



These questions will be taken from the following specific objectives for 
Seetion III: 

/ * • " , 
1: Be able to identify (by narking) the fnajor components of the DPHO's 
opening statement. , b 



Be able to identify (by marking) the major components of the DPHO's 
, closing statement. 

3 " 5„2l!J£ IJS*!!? ! by ! Brk1ng) why anDp H0^y call a pre-hearino 
conference. with the legal representatives of the petitioner and 
respondent. • 



4. -B.e able to Identify (by marking) how the DPHObegin^the hearing. 

; 5. Be able to identify: (by marking) the procedures for the-openinq 
statements of the parents and the education agency-. 

6 * hearina t0;1d ^ t1fy (by markin 9) the procedures for an open or closed 

7. Be able to identify (by marking) the procedures for presentinn evidence 
ana testimony. • - * 

8., Be able *o list the procedures for marking documentary evidence. 

9. - Be able to identify (by narking when theDPHOasks for clarification 
ot testimony, terminology, or evidence. - m - ' 

10. De able to identify (by marking) when the parent or education agencC may 
enter a statement or evidence into the transcript of the record. 

11. Be able to 'identify (by marking) how the DPHOxal Is witnesses. 

12 ' ?ni?SI e SJSE 1 * ' by mark1 '^) th e procedures that the DPHO must " 
follow each time- a new witness is called. . 

13f L?n b a e the h£?E? {h *'*"* in *> when suimary statements are given ' 

*• ' " • . ' '; 

14 "> hLnJl! 5? identify (by narking) what the DPHO should do if the audience' 
• becomes disruptive during an open hearing. <& uuiente 

15 *' llrtlt t0 Uef)t i/. y what the DPHO should do if tfie hearing 

becpmes very emotnon&r. j . • J J 

L' ' .'••■>' 
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16. Be able to Identify (by marking) what the DPHO should do if a„wi tnesses 1 
testimony becomes repetitive or too lengthy. ^ 

17. Be able to identify (by marking) what the DPHO should do if th'e parents 
have not been given access to their child's records^ 

18. Be^able tojdentify (by marking) What the DPHO should do if the parents 1 
«r rights have been denied* * . 



00 
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- CONDUCTING TAe HEARING 



' . V.' 



In order to assure, that the hearing will proceed smoothly,- etaoVding to 
the agenda, and following the Hearing Procedures which you have developed, you 
will want to: ' ' « ^ . 

1. Develop an outline of your Opening and Closing Statements including: 
OPENING STATEMENT (See Appendix B 'for a' sample opening statement);: 

a. Identification of the Hearing; ; > 

I ' ' , 

b. An overview of what a Hearing is; and ... 
%$> * 

c. Review of Hearing -Procedures (e.g., "rules for presenting evidence, 
witnesses, etc.). * ^. ' ' 

CLOSING STATEMENT (See Appendix C for a sample closing^statementy: 

• a. Overview of Due Process and Procedural Safeguards; and 

- How this Hearing relates to the process. 

- Appeal Procedures - which outlines rights and procedures for 
either party to appeal the decision. 

"*■" r * 

b. Outline what will happen next. , , 

• ' " B 2 t !?^ S1 S es V 111 receive a written report of the facts and findings 
of-the Heanng '.including the decision of the Due Process 'Hear in/i - 

hlll5 e i (DPH0) w1th1 J 45 of ^ icial wor k days from the date the ^ ' 
hearing was requested, 7 

- Parents may request a 'written or verbatim recording of the Hearing. 
2 1, Be prepared to take no£es during the Hearing. ^ 

- Have' a sheet ready to list evidence. 

- Have a sheet ready to list witnesses. - 

3. . Have a copy of the affirmation oath that will be used to -sweat- in 
witnesses. * ' . 

i ' . ' "> 

• - (Please stand, raise your right hand) "In the testimony you, are about 
to give, do. you affirm that you, will tell the whole truth and nothinq 
but the truth?" . • 



ERIC 
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Physical ly arrange the r.aem, 

SEATING - Arrange the room so thai there is 'a* separate wftpess chairitpse 
to the recorder and to you. Othefc sgafing should be arranged.; 
• * accordingly. , ' • " v ^ . ' , ' 

The following Seating arrem^jera&its are suggested depending-' *, 
• upon the number of people 4nyql.yed1n the hearing, an<t the 
type of facilities ypu are utilising. 



Counsel /Advocate 



^Parents' 



DPHQ 




Witness (es)' 



Counsel ' School/ Official s 
•co.nrt or • 




RECORDING - Check the tape recordefr(s) to make sure it is /orking. Be 
sure to have at least six hours worth of cassettes readily 
available, Bring ah extension cord with you- 

You may want to use a reel -to- reel tap'e recorder or, a tape 
recorder which singals the end of the tape. Otherwise, you 
will need ^to'devise a method for signaling the end of the 
tape (e.g. , .a kitchen timer or an alarm clock). . 

When turning the tape, be sure to indicate a heed to suspend 
.» any dialogue until the tape recorder is again operational. 
Be careful - be sure ( the leader on cassettes "have parsed 
before you continue as they do not record so"-- 1 

* " 32 - 



l^t hearing 1s closed and you have decided to sequester the witnesses 
due to the confidentiality o^he information-, you should outline the 
procedures* for calling them W testify. • " . znne tne 



^♦IXnSKS c° h3Ve a / epreSentatl ' ve of the public agency act as an 
assistant to summon witnesses. *\ • 



■ r 
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PRE-HEARING CONFERENCE 

« . 2 

• & 

On the date of the hearing,- you may wish to conduct a pre-hearing 

discussion with the legal representatives for the petitioner and respondent. 

This hearing may take pi acetone-half hour or fifteen minutes before the 

scheduled time of the hearing. The purpose of this meeting may be: 

1- To clarify the procedures that will be utilizedin conducting^ 
the hearing; ' • 

Z. To remind legal counsel* that you are not conducting a court case 
but an administrative^ue process hearing and that you^ilT not be 
ruling on the technicalities of Jaw; 

3- ' To specify that legal jargon should be kept to a minimum as it is 
not a court of law; 

4. To remind legal counsel that you are conducting the hearing and 
will be in charge of the hearing at all times; an£ 

< 

5. To ascertain that all possibilities of negotiation between the 
two parties have Been utilized. 



9 

ERIC 



•81- 



2.0 SEQUENCE O^ACT I V I T I ES. AND EVENTS: HEARING 



INTRODUCTORY REMARKS 



( 

To begjn the Hearing the DPHO.wm . . . 

► Formally call the Hearing- to order at the 
appointed time. 

y 

► Identify the Hearing for the record or transcript; 
make a formal statement that: "The Impartial 

Due Process Hearing on behalf of child's legal 
.* name 1s now convened on' date at time . The • 
Impartial Hearing Officer pres1dTng~1s legal name 

of_DPH0of address. The Petitioner 1s 

egal namejs) of address.* The Respondent 1s 
legal name(s) of adcires,s .* The written request ' 
for the Hearing was submitted on date. The 
stated reason for the-request was "written 
request. " > ~" 

*If a representative (as opposed^to the parent or 
superintendent e.g. ^legtfl counseT) will present 
the case, the representative should also be 1n-' 
troduced at this time. 

► Describe bie Impartial Due Process Hearing 

' e.g. an opportunity for parents and school 
district (or agency) personnel to meet* before an 
unbiased Individual— the Impartial Hearing 
Officer— when there are differences about any 
matter relating to the evaluation or educational 
placements the child, or when the provision 
of a free and appropriate public education to a 
child cannot be resolved through conference and 
review procedures (e.g.,, Case Conference, 
Administrative Review) 

► Describe the Role of the DPHO during the Hearing 

* to conduct the Hearing 1n an orderly " * 
manner * • '. " 

.- to provide' an opportunity for full 
presentation of testimony 

- to arrive at a decision based solely on 

- testimony and evldenc/e presented* during the 
Hearing 



FROM HEARING CHECKLIST 
ACTIVITY NUMBER 



2.1 



2.2 



2:a. 
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► Review the Hearing Procedures which wil-1 be * 
followed 

Be sure to mention that— for purposes of 
recording the Hearing-all participants 
should . ; .. 

- Identify themselves (by name) each time 
they sp.eak " * 

- try to avoid using gestu/es (e.g. nodding 
head instead of saying "yes").' 

► Assure .that parents have been given full 
opportunity to be notified, to understand, and to 
exercise th^ir rights. " ' . " 



If any of the following are answered "No", 



NOTE : _ 

the DPHO may wish to reschedule the Hearing to" 
allow for „comp>l lance. 

• Ask if parents (1) received, (2)Vead, and (3) 
understood: 



1. Written notification of the Hearing; 

2. List (or Brochure) of Parents' Rights re- 
lating specifically to the activities be- 
fore, during and after the' Hearing. 



►Ask 1f parents have had the opportunity to: 
(this means that they were Informed of the right 
and were allowed the, option to exercise the right 

1. access tfTelr child's school records 
(refers to written documents); 

. 2-- designate 1n writing the names of others 
^ who were given access to their child's 

• school records te.g. thelr'psychologlst 
* .or attorney); ' 

3, obtain copies of school records at. 
the actual cost of copying; 

4. seek an Independent Evaluation (at their 
own expense,- they may go to a qualified 
professional outside the school to 

. dptain an assessment of their. , child) 
which 'may be used -at the Hearing (-i.e., 
entered 1nto ? ev1dence,or testimony),,; " 



**FR8M HEARING CHECKLIST 
ACTIVITY NUMBER 



2.4 



2.5-2.10 



2.11 
2.12 

2.13 • 
3/14 
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5. . request tbat school personnel — who 

have information relevant t'o the child- 
testify at the Hearing;. 

'^r<6* ■ request that others—including legal 

counsel and special ists— testify at the 
Hearingj , 

7. ^request that the^Hearing be open or 
closed to the public. 

► Ask if parents wish to have the Hearing open or 
closed to the public at this time (you may, at 
this time, clear the Hearing room if they have 
requested a closed Hearing). 

► Ask the school if it has provided" the parents 
access to all school records. • • Mdrents 

► Ask if the Petitioner (or his representative) ' 
wishes to make a brief opening statement*.. 

► Ask if the Respondent {or his representative) 
wishes to make a brief opening statement*. 

*N0TE^ flq, questions should be allowed during 
or after this statement.-- * 



"PRESENTATION. OF EVIDENCE AND TESTIMONY 



FROM HEARING CHECKLIST 
ACTIVITY NUMBER 



2.15 



2.16 



2.17 



2.18 
2.19 

2.20 



2.21 



The DPHO iff 11 want to use the following guide- 
lines during this phase of the Hearing: 

• The DPHO will' ask that witnesses (other than the 
principle parties) lea.ve the room until thev are 
called to testify.* 

> *-NJ3TE: This is only done ifithe hearing has 
been requested to bena closed hearing. 



I The DPHO will call all witnesses for 
tioner first (in the order requested 
Petitioner); then the DPHO will call 
witnesses for the Respondent (in the 
quested by the Respondent) . ' 



tyie Peti- 
by *he 
all 

order re- 
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f 

• AH .witnessed should be seated near the DPHO and 
the tape recorder (or court reporter}. 

J K 

• Each time ^ hew witness is called: 

J. Jlje DPHO will administer the affirmation 
oath. 

2. -The DPHO will ask him/her to identify him- 
self/herself by: legal name 

address 
% position or title 
v relationship to child 

/ brief statement of 

reason for appearing. 

3. The party requesting the witness's 
testimony (Petitioner or Respondent) will 
bp given the formal opportunity to ask 
questions (examine). 

4. The -other party (Respondent or Petitioner) 
will be given the formal oppprtunity to 
challenge or cross-examine the testi- 
mony and evidence of the witness. 

/ - 5. A period will follow for recross-examina- 
. - ' tipn of testimony and evidence presented. 



6. The DPHO will ask if either the Petitioner 
' or Respondent will require further 
testimony from the witness at a later' time 
The DPHO will excuse the witness at this 
time unless one of tMf parties has 
requested they remain available. 

• When documentary evidence is submitted, the DPHO 
must ... 

1. make a list containing the title (name) 
• • Of each document and identifying it as 
• as submitted by the Petitioner or the ". 
Respondent; 

- 2. keep a file of all documents entered into 
^evidence. 

•The DPHO may ask for -clarification of testimony, 
terminology, or evidence when necessary. 



FROM HEARING CHECKLIST 
ACTIVITY NUMBER 



9 

ERIC 



9Q 
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• The Petitioner and the Respondent may enter a 

statement or evidence at any time for the purpose 
- of having that evidence or' statement- show in the 
- transcript (record) of the Hearing. ' 



CONCLUDING REMARKS 



► The DPHO asks if the Petitioner or Respondent have 
any additional statements or evidence they wish 

to enter into the Record of Hearing (i.e., to 
appear on the transcript of the Hearing). 

► The DPHO then asks if (brief) summary statements 
will be given: / 

• by the Petitioner (or his representative) 
, • by the Respondent (or his representative) 

► The DPHO ends the Hearing. with : 

• An overview of Due Process and Procedural 
i Safeguards 

• What will happen next . . . 

The DPHO will arrive at a decision which 
'they will receive within 45 days after the 
receipt of the request for a hearing .- 

Parents may request a^ verbatim record of 
the Hearing (one copy will, upon request, 
be furnished free by the school) 

'A verbatim record may be either a tran- 
^ „ script or an electronic recording. 

• A statement of the procedures for appeal 
following the Hearing. 



FROM HEARING CHECKLIST 
ACTIVITY NUMBER 



2.22 



2.23 
2.24 



2.25 



2.26, 2.27 
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DPHO: HEARING CHECKLIST 



activity 
Number 



DESCRIPTION OF ACTIVITY & PROCEDURES 

4 r 



CHECK AS 
COMPLETED! 



. 2.1 



2.2 
2.3 
2.4 



2.5 
2.6 
2.7 



2.8 ' 

2.9 

2.10 

2.11 
2.12 



INTRODUCTORY REMARKS 



DPHO TO PARTICIPANTS *IN HEARING : 

►•Identify Hearing: On Behalf of (child's name) 

Date 

DPHO (name) * 

Name(s) of Petitioner ' 

Name(s) of Respondent 

Read Written Request for Hearing 

Describe Impartial Due Process Hearing 

Describe Role of DPHO During Hearing , 

Review Hearing Procedures <•'•■ ' 

DPHO TO PARENTS : / . j 

► Ask about 

* Written Notification of Hearing 

Did parents receive it?" ^ 
Did parents read it? * 
Did parents understand it? * 

* List (Brdchure) of Parrels' Rights / 

Did parents receive- it? J ; 
Did parents read it? 
Did parents understand it?" . <. , 



Yes , No 
Yes No 
Yes No 

Yes No 
Yes No 
Y-es No 



► As* if parents were given the' opportunity to . . 

t 

Access their child's school records Yes No 



Namfe others who were given access- to • 
their child's school records • 



Yes No 



ERLC 
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ACTIVITY 
NUMBER . 



r 
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DESCRIPTION OF ACTIVITY & PROCEDURES 



k~aF 



CHECK 
COMPLETED 



2.21 



COMMENTS: 



PRESENTATION OF. EVIDENCE & TESTIMONY 



Representatives' s 
Name/Title & 
.Relationship £o 
Child 



Testifying' 
at the 
Request of: 




Oath ' 
Admin- 
istered 



Documentary Evidence. 
Presented & Testimony Notes 



NUMBER 



DESCRIPTION OF ACTIVITY & PROCEDURES 



CHEC& AS 
COMPLETED 



.22 



23 



25 



C0NCLUDIN6 REMARKS 



DPHO TO PETITIONER AlD RESPONDENT : 

Were there "additional (final) statements > 
. J or evidence which either party wished to 
have, entered as part of the transcript 
(record) of the Hearing? ■ -» 



COMMENTS: 



dpho TO' Petitioner : 




-Did the, Petitioner give a summary 
statement? ' . , 

COMMENTS: 



DPHO TO RESPONDENT: 



Did Respondent give a summary 
statement? 



COMMENTS : 



Yes No 



- Yes No 



Yes . No 



DPHO TO PETITIONER AND RESPONDENT :> 

Parents nfcj/requert verbatim record of 
the Hearing. 

' V " 

The DPHO will notify all parties of his 

decision 'within 45 official work days 

after the receipt of -the req'uest for a hearing. 



.103 



> 









• 


r 


< 




- -Hi- \ 


* 


• 




1 activ::- 

j NUMBER 
1— — — _ 


''■ zzs:?y:::\ of activity & ' • 

> 




J i 




1 

\ 2.2> 

I * 


j v - : — 

£:;,->:;>* party ray request a itate-C^el 
1 * Review by contactiraa the Utah* $t;3te • 1 
r Beard of Education if dissatisfied with 
J the decision and findings rendered in 
1 the impartial due process hearing. 




• 


\ 


I 

l 

! * ' 

i * . 

i 




j 

J / 




2.27 

1 
1 

! 


Either party' may appeal to the 
; District Court'in the county of the child's 
residence if unsatisfied*wi th .final - 
order of the State Bpand of Education. 


i • 


t 




i * 

■ 


■ * . 






\ 

1 


j 

i . 

1 


• 

! • ■ o • 


i 

: 

j 






• * 






■ • 




> 


i / • • . x 

* * 

- 


\ 


» 


\ 


1 
1 


r 


• 


j • 


1 


. ■ 1 

* 

« 

1 


» • 

i 

i 

<» * 

» * «. 

• ••. 7a; ' ! 


l 

* i 

♦ 


♦ 
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> 




• 
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DPHO QUESTIONS & ANSWERS r 

t 



'103 

j- ■ 



-92- 

■ A FEW "WHAT IF'S" 

1. what if . . . the parents ask you for recommendations for" independent 
• eValuators, legal counsel or other types of references? 

* * ' 

Remember, you are- an Impartial Hearing Officer/ Your role is to act 
a.s a mediator or arbiter throughout the process-your role is not to act 
as a service to either party in the case. This means that you shall not 
offer recommendations to. either parfy as it may "be construed as favorttTsm 
and damage your "impartiality". You must state this position if the 
situation arises. • 



2. what if . 



. . either party in the case trie's to give you "their side 
of the story" before the Hearing? 



J9 a ;"> y° u must remember your "impartiality. As your decision must be 

based on information presented duri ng the- Hearing , you should come into 

the Hearing with no preconceptions about the* case. /You must state this* 
commitment if. the 'situation arises. "• . 7 a '■ 

.3. what if . . . parents are not given access to their child's school records? 

• The Hearing officer may reschedule the Hearing in order to allow the school 
t district to provide the parents with access to the child's records. 

• 4. what if . . . ^participant uses a term with .which a layman might be * 

unfamiliar? 

It is your responsibil ity-to ask for a definition or explanation of the* 
term. • * • , 

5. what if . . ¥ witnesses' testimony becomes '"repetitive" or too lengthy? 

~> You may request that they try to make their statements brief and to the' 
point. You may ask them to confine their comments to the specific questions 
or issues 4 being presented. . * V ^mv. hu»uums 

6. what if ... . the hearing becomes very emotional | 

You may wish to recess the hearing for a 'few minutes to alloi the participants 
to regain their composure. • ', 7 . . ^'ho"" 

y 7. what if . . . the audience becomes disruptive in an open hearing? 

Remember, you are to conduct the hearing in an orderly manner If the 
audience causes disruptions, you should warn the audience that you will 
I • not tolerate such interruptions and they should they continue, you will 
ask trfem to leave. . 



erJc . . ■ . - • • • ioc 
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Section III 



DIRECTIONS: For Quest-ions 1-5, indicate which is included in the DPHO's 
opening or closing statements (opening or closing statement may be used 
more than once)." (a) opening statement,' {b)\ closing statement 



• Answer Questions 

1. Identification of the hearing,/ 

. ' 2. The appeal protedures. 

3. An overview of what the hearing is. 

' 4» When the decision will be sent- to 

both parties. 

5. Review of the hearing procedores. 



Reference in Manual 
Page" 67 
Page 67 
Page 67 * 
" Page 67 

Page 67 ' 



DIRECTIONS: For Questions 6-11, indicate whether the statement is true 
or false. 



Answer • 
T F ' 
♦ 

T F 
T F 

T' F 
T I 



Questions 

6.. The DPHO may hold a pre-hearing 
conference .to try to mediate, a 
decision prior^to the hearing, 

7. The DPHO is in charge- of the 
hearing at all times. * 

8. The DPHO identifies .the hearing 

* .by giving the child's legal name, 
date, and time of the, hearing. 

9. The LEA determines whether the 
hearing is open or closed; 



F 10. Only the petitioner or the * 

respondent may make the opening 

statements, 
i 

F. 11. * The DPHO should allow for questions 
following the opening statements 
of the LEA and the parents. 

. 7 • 



Reference in Manual 
Page 70 

Page 70 . 
Page 71 

Pages 72 & 73 
"Page 73 

Page 73 



DIRECTIONS: For Questions 12-19, indicate which of the following rights are 
afforded to both the parents and LEA, the parents, or the LEA (the parties 
may be indicated more than once), (a) both tjie Lea and the parents, (b) the 
parents, (c) the LEA. . 



erJc 



Answer - Questions 

^ 12* The right to legal counsel 
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Reference ' n M anual 
Page 73 



s Answer" /Q^tions • ' Reference in Manual 

'13.' The right of j£Cess to "their . ■ , 'Page 72 ' 

• child's record. . • v 



14. The- right td designate others page 72 

who may have access't'o the 
Child's records. • • 

.' w 
15V The right to an- independent • • \~ p a g e 72 
evaluation.- • " 

16. The right to present evidence. ' p a g e 72 

- 17. The right to a verbatim record , • • Page 7t 
, • of the hearing. •' ; / '■ 

■ . ■ . . ; . 

18. The opportunity" to cross- ' - p~ a g e 74 

examine ..all presenters at the • 
hearing. • 



DIRECTIONS? For*Questions 20-28, indicate whether- the statement -is true or 

, : • " ' ' ^ — — - j — - 

Answer # » Questions • . ' Reference in Manual 

1 . " - ' " — ~ ✓ 

T F 20. The 'OPHO must, make a list containing Page 74 

mi the -title of each document stibm.itted ' ^ 

into evidence, ' 

' '• * . " " , :. " c 

T F 21. The Petitioner and the Respondent- Rage 75 

may enter a .statement or evidence • * * 

into. the record of 'the- hearing at - 
I ahy time. ' vj 

T F '22.' The DPHO may ask for clarification Page 74 ' : ' 

of testimony, terminology, "of v 

evidence only after 'a witrtess , - 

has finished his testimony. . . 

T F 23. If the hearing is closed, .the DPHO Page 73 * 

should .ask tfie. witnesses- to leave ■ * 1 
the room until they 'are called. •* ■ « 

T. F 24. An aff iranatioil oath may or may -not' - Page" '74 
be 'administered 'to each witness. • / *' ' 

T ' F 25. A verbatim record of the hearing ^ Page 75 * ' . 

-may be either a transcript or an ' \ 
y . electronic recording. ' - , 
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» Answer Questions " 

T F 26. The DPHO may recess a hearing that 
becomes very emotional until the 
parties have r§gaineb their composure, 

T F 27. If the audience. becomes disruptive 
during the hearing;,the DPHO should 
immediately close^the hearing. 

T F 28. The DPHO should recommend independent 
evaluators or legal counsel* to the 
parents. 



Reference in Manual 
Page 82 

Page 82 

Page 82 
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IV. COMPLETING THE 
FINAL REPORT 



u 
V 



-97- 
SECTION IV 



Goal 



Upon completion of reading Information about making the decision and • 

writing the final report, the participant will be'able ^answer specific 

questions on these two activities with Q0% accuracy. - / 

. The questions will be taken frim the following specific objectives /or 
Section IV: 

r • 

1. Be able to list who receives. a copy .of the .f^nal report. 

2 ' nn lhl\ t0 ident1f y Ity marking) what information should be included 
on the cover page of the final report. yiciuaea 

3. Be able to Identify J by marking) what should be included in the 
summary of the evidence and testimony .section of ?he flnai I report. 

4. Be able -to Identify (by marking) what is included in the statements 

^ or testimony entered" into the record section of the final Sport? ' 

, 5 ' tt^u°J den Vll (by ? arkin 9) w! 'at should be Included in writing 
the decision and £he rational; section of the final report. 

- 6 ' hearing/ 0 "** ^ ° f °° th Pa " t1eS followi '"9 ^ due process 



J .-W-5 ',- 



4 
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ABOJUT THE DECISION AND 
WRITING THE FIN'AL REPORT 



• What is the purpose of the decision? 



•What arelinxitations in the decision 
mak'in^nJrocess? 



^•What is the final report? 



\ 



, ERIC 



The purpose of the decision is to 
summarize the pertinent evidence 
presented at the hearing" and to make 
, a logical conclusion based upon 
xthe evidence tt> decide the issue. 

The DPHO is limited to deciding^ the 
presenting complaint and shfiuld'not 
go beyond that issue in hi s or her ' 
'decision (e.g., if the parents con- 
tend that the school agency J used * 
improper evaluation /nethods and 
that the placement recommednation 
is invalid, the DPHO shouTd. limit 
the 'decision to the issue of the " 
evaluation procedure. . 

The DPHO must limit his or her; decision 
to the evidence presented; at the 
Hearing. The decision carinot be based 
upon materia] that has. not been 
introduced, heresay, or personal 
assumptions. 

The DPHO must limit his or her decision 
to the type of placement in generic 
terms. The decision of the DPHO cannot . 
require placement in a specific class- 
room. 

The Final Report is a written summary 
including- the following:' - 

- identifying information about the 
, Hearing . 

- a summary of evidence and testimony 
presented 

- any material or statements specifically 
requested to appear in the record by 
any of/ the parties 

- the facts and findings or rationale 
and decision of the DPHO 

- a statement of the procedures 
necessary to obtain an appeal for 
review of the DPHO dp~ivon. 
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#Who prepares it? * 

8 

t 

• When .is 1t submitted? 

• How 'is it submitted? 



• Who receives a copy? 



v 



• Does the DPHO maintain a copy? 



The DPHO prepares the Final Report 
based soleTy on the evidence and 
testimony presented at the Hearing. 

• The Fina-1 Report must be completed 
and mailed within 45 official work 
days following the request for the 
Impartial Due Process Hearing. * 

The Final Report is considered "sub- 
mitted" when typed copies are sent 
to all involved parties by Certified 
Mail, Return Receipt Requested^ 

A copy of the Final Report is mailed 
to: 

1) The superintendent (or his designee) 
of the school district of the 
child's residence 

2) The child's parent, guardian or. - 
surrogate 

3) The chiPd, if over 18 years of age 

4) The school district or agency- ' • 
providing the child's current 
educational program, if other than 
the school .district of residence. 

The State Superintendent of Public 

Instruction 
Office of Utah State Board of 

Education- 
250 East 5th South 
Salt Lake City, Utah 84111 

t o 

The DPHO maintains a copy of the verbatim 
transcript of the hearing, the submitted 
evidence, and the final report in his fill 
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3.0 COMPLETING THE FINAL REPORT. 
3.1 



/ 



3.2 



THE COVER RAGE 



R^G 



9 

ERIC 



The cover page is a separate page for the identifying information of 
the Impartial Due Process Hearing." If the DPHO places the personally 
identifiable information oh the cover page, and refers to the parties as 
petitioner and respondent, the decision could be forwarded" for .administrative 

i 

review sjmply by removing the cover page! 

, The following lists suggestions ar)d. guidelines for completing the 
information requested: <( 

"Date Submitted" refers to the actual date wheifSthe report will be 
mailed. , 

"Child's Student' 
\ Number or Social 

Security Number" is utilized as a personal Identifier for the hearing'. 

. If the chil dadoes -not have either, ^eu should list ' 
personal characteristics or other* information whicji 
•woul&make it possible, to identify the child with 
reasonable certainty. 

"School District refers .to the local school district. 

"Superintendent" refers to the superintendent (or the superintendent 
of the designee) who contacted the DPHO initially to* 
coiiduct the Hearing. 

"Parents" refers to #jfejal parents, -legal guardians, or parent 
' * surrogatesiK other than legal parents specify title 
or relatiormnp to child in parentheses) * 

Try to use a quote from the written request for the Hearing to complete 
"Statement of Issue from Written Request for Hearing 11 . - do not use 
infl amatory language. 

Always use full legal names (nicknames may be listed in parentheses). 



SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED 



Petitioner (P):^ 
Respondent {R): 



list names and relationship to child f 
(e.g. parent, school district superintendent) 



Remember , not to use personally identifying information in this section . Refer 
to the parties as the petitioner or respondent . 
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3.2.1 Witnesses - This section lists and Identifies' all representatives 
. called to testify. 

"Order Called" - List consecutive numbers which will Identify the 

sequential order in which witnesses testified. This 
number will also be used as a reference to identify 
witnesses in sections 3.2.2 and 3.2.3 (please 1 see 

( "Note" at the bottom of the form). 

"At the Request of:" - Specify the party (petitioner or respondent) who' 

originally requested the witness to appear at 
the Hearing. You may use the abbreviations (P) 
^ . for Petitioner'or (R) for- Respondent. 

"Name" - List the full legal name^f the witness. 

"Title/Rei-ationshlp.to Child" - Specify the witnesses" relationship to 

the child (e.g. aunt, classroom teacher) 
or title (physician, audiologist). 

3 - 2 - 2 Documentary Evidence Submitted - • 

Se'-n^pr^^n^""?" 11 ,"?^ V ist f he W1 ' tness 's MentlW number 
(see Order Called" In 3.2.1 above) next to the name, title, or label 

of the document. Write (briefly) any Important Information next to 
document' 6 ' / includp purpose, relevance, or nature of the 

3 - 2 : 3 Notes Regarding Testimony Presented - . • 

For each jrttfiess, list his/her Identifying number (see "Order Called 
• m <M above) next to any notes which capsulize or summarize the 
relevant points of his/her testimony.. , 



STATEMENTS OR' TESTIMONY. ENTERED INTO RECORD 



th « J *. refers t0 verbatim statements .or actual documents which either 
the petitioner or respondentrequested to be entered into the record of the 
Hearing. Each should be Identified by the requesting party (petitioner or 
respondent) Verbatim Statements should be in the form of quotes and 
should be taken -directly from. the transcript of the Hearing. Document 
titles should be listed and a pgpy of the document attached to the report. 



WRITING THE DECISION AND THE RATIONALE 



Your decision should be stated bripflv anw ^i Qa ^i</ 4.~ ,j , 
possibility of. misinterpretation by readers- The MiLtVll^* 
vide a description and explanation of "he f acts and f J? U Pr °" ' 

y e o?r^c e i?^n Sented * rl * the H -" rt " ^^^SSR FA ' ' 
| RIGHTS FOLLOWING A DUE PROCESS IMPARTIAL HEARING | • 

of thrF1naTRep e S^: liSted °" F1na1 ^ rt form must be includ * d assart 



-102- w 

FINAL REPORT 
IMPARTIAL DUE PROCESS -HEARING 



Date Submitted: 



3.1 IDENTIFYING INFORMATION 



Due Process Hearing Officer: _ . 



Impartial Due Process Hearing 
on Behalf of: 



(child's name) 



Child 1 s Student Number 
(or Social Security Number):* 



Child's Address: _ 
Date of Hearing: tt _ 
School District: 



^ounty: 
Superintendent: 



Parents: 



Parents Address: 



Date of Written Request for Hearing: 
Initiated by: 



Statement of Issue from Written Request , 
for Hearing: 



* If the child do'es not? have a student number or social security number, 
you should list personal characteristics or other Information which would 
mike it possible to icientify the child with reasonable certainty. 



He 



■ / 



-1*03- 



3-2 SUMMARY OF EVJDENCE AND TESTIMONY PRESENTED 

~ i ■ Ar 



NOJE: Additional pages may be added as needed. 



Petitioner (P) 
Respondent (R) 



"3.2.1 



3.2.2 





WITNESSES/REPRESENTATIVES* 

-j- * 




ORDER 
CALLED 


AT THE " 
REQUEST -OF: 


NAME 


JPTLE/RELATiONSHIP' 
TO fHTI n 


1 ' 

•> 




4 




2. 








3. 

4: 








• 5. 




„ 








^ i 


{ 




DOCUMENTARY EVIDENCE SUBMITTED 

: : V 


l. 


t 






2. 




* - * 


» 


3- . 






/ * 


4. 






< \ 


5. 

i 








« ' . ■ 

» 

. 1 



Witnesses are identified by the numberical order in which are -called to 
testify. Any Documentary Evidence submitted or notes regarding Testimony 
presented will be identified by the same number. 



3.2.3 
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fREGARDING TESTIMONY -PRESENTED 



1, 

2. 

3. 

4. 

5. 



3.3 STATEMENTS OR TESTIMONY ENTERED INTO RECORD 



— — 1 



«5 



3.4 J3EGIST0N V AND RATIONALE 



3.5 RIGHTS FOLLOWING A DUE PROCESS IMPARTIAL HEADING 



9 
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You may request a verbatim transcript of the hearing; ~ 

• ; " N 

If you are dissatisfied with the decision and©.findings rendered in the Impartia 1 * 
Due. Process Hearing, you may request a State Level Review by contacting the Utan 
: State Board of Education through: / 

State Superintendent of Public Instruction 
Office of State Board of Education 
250 East 500 South 

Salt Lake City,. Utah 84111 ... ' „ 

MS 



You may appeal toj&e District Court In the county of the child'* »»=;h«„,.» 
fWS! pW. 0 '' Sa " Sf ied W - 1th the "rt.r X%?l2». Board VSSSi 



no _ 
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Section IV 
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DIRECTIONS: For Questions 1-5,' indicate, whether the statement is true 
or false. . . 



Answer Questions 

T F .1. The purpose of the decision is to 
summarize the pertinent evidence 
present at the hearing and to make- 
a. logical conclusion based upon 
the evidence to decide the issue. 

T F '2. The DPH0«does not have to limit 

his/her decision to the evidence * 
" presented at the 'hearing. 

T F ' 3. The DPHO must limit his/her deci- 
sion to the type of placement in , 
• specific terms. 

' T F 4. The final report must be completed 
and mailed within 15 official work 
days following the hearing. 

T F 5. The final reportis mailed to the 
superintendent of the LEA, "the. 
parents, thecffild. over Y8v-Aijd\ 
the State Superintendent ofsfuSlic 
Instruction. ' '. \ 



Reference iji Manual 
Page 84 



Page 84 

Page 84 

Page 85 

Page 85 



DIRECTIONS: For Questions 6-15, indicate what-li included in whJ:ch 
sectioi^of the final report (the sections may be used more-than once). 
*a) the cover page,' (b) summary of evidence and testimony presented; 
(c) statements or testimony entered -into record; (d) writing the de- 
cision and.Jhe rationale; and (e) rights following an impartial due 
process hearing. 



Answer —Qttes ti orvs 

, 6. the request for a verbatim,, 

transcript of the record 

7. verbatim statements v 

• 8. a brief and concise finding of 

facts 



Reference in Manual 
Page 90 

Page '87 
Page 87 



9. identification of all represen- 
tatives 



10. child's student n,umber 
.11. identification of the parents 
\ 12. appeal procedures 
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Page 86 

Page 86 
Page 86 
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Questions 

actual documents submitted ' 
into evidence 

order that -the witnesses are 
called 

the logical basis of the 
decision 



Reference in Manga! 
• Page 87- 
Page 87 
Page 87 
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APPENDIX A ; 

AMENDED ANNUAL PROGRAM PLAN FOR FY 1981-83 ~r 
UNDER P.L. 94-142, PART B ' 

EDUCATION FOR ALL 
HANDICAPPED CHILDREN ACT 

I. PROCEDURAL SAFEGUARDS 

fiye Process Hearinfl. The right to a due. process hearing is guaranteed 

Srt E J a Inf , i a -J- U E° n , Wr1tten PeqUeSt f °" an ^Partial 9 hear n 
the LEA will initiate due process procedures. 

a. No employee or officer of the involved agency /or any person • 4 
having a personal or professional interest in the hearing 
may conduct such a hearing. y ^ 

b - ?"j h Pf) 1 ^ a q enc y responsible for providino f ecial education 

and .related services shal l implement- a du P p rnlUc h^T^j ■ 

^QQ-regues t of the parents if thev disagree with thp- pHHtir 
agency s proposal to in itiate or change, or refusal I^ TFTatp 
or change, the identification, evalu ation, educational placemen t 
' or the provision ot a free appropriate educatinn. PrnrL,.L , 

tor conducting a due proc ess hearing must meet sta ndi?^ - 

establisnea by the State Board of Education: 



1. 



Prerequisite to a hearing . 

a. Prior notice as described above should be provided 
to the parents. % 

b. Wjthin 15 days of receipt of -the written request, 
the hearing officer wilTprovide to the parents 
and. to the officials of the LEA notification as to 
the .time and place of the hearing, which shall be 
a time and -place reasonably convenient for the 
parents. 

t! 

Procedures at the hearing . The due process hearing 
should be conducted in accordance with the following 
procedures: , 3 

a. The parents and the LEA may have representatives, 
including, but not limited to, legal counsel or 
other professional persons, attend the hearing; 

b. The parents and the LEA, or their respective • 
representatives, should have the right to present 
evidence; 
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^ ■ c. The parents and thelEA, and their respective 
representatives should have an opportunity to 
question all presentors at the hearing; • . 

d. If the QkfTcTis over the age af majority, he or 
she should have the right to attend the hearing; 

e. If the child has not reached the age of majority, 
♦the parents hav% the right to determine whether 

he/she should attend the hearing; 
C ' 

f . A verbatim record of the hearing should be made; 

g. At all stages of the due process procedures, as. 
needed, interpreters for the, dear and/or inter- 
preters fluent in the primary language of the home 
should be provided^ 

» ✓ 
3; Parents have the right to be accompanied and advised 
by council or other persons with. special knowledge 
^ or training with respect to the problems of handicapped 

children -in the hearings parents have the right to 
• present evidence, confront, cross-examine/ and request 
t Q 'witnesses to attend the hearing; parents h^tve the right 
! • to a, verbatim, record of the heading; the right to 
, written findings of facts and decisions. 

4. Local Education Agencies wil t 1 carry out all hearings , 
reviews, and'other actions expeditiously, with fair 
consideration of the issues involved, in a hearing 
completed within 45 days of the^request, and at times 

>and places convenient to the 'parents of the child 
involved. 

5. A child involved In a due process procedure will remain 
in his/her present placement until completion of pro- 
ceedings,, or, if the hearing ^involves initial admission 
to public school, the child will be placed there until 
completion of the proceedings, unless otherwise agreed' 
upon by the state or local education agency and the 
parents. 

S 

6. Impartiality (e.g., freedom from favoritism or bias, 

/ t fairness) shall be insured in all due process proceedings 

by training impartial hearing officers whose duty 
will be to assure that'prop°er procedures are followed 
and the rights of the parties are protected. 

. 7. Procedures for, Assigning Surrogates : Assignment of a 
. surrogate to a particular child shall be made within 15 
days of the child 1 s eligibility determination according 
to the following procedures. 
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a. Any person whose work involves education or 
treatment of children who knows of a child possibly 
needing special education services and knows that 
the parents or guardians are not known, 
.unavailable,- or that the child is a ward of the' 
State, shouloVfile aVequefst for assignment of a 
surrogate to the child^with the child's LEA. "* 1 

b. In an effort to determine whether .or not the parents 
. or guardians are in fact unknown, unavailable, 

or the child is a ward of the State, the LEA 
should send a notice of tfje need for a surrogate to 
the adult in charge of the child's place of 
residence and to the parents or guardians at their 
last known address. 

, c. -The LEA shothd confer with the local unit of the ^ 
State Divisiohsof Family Services in determining 
whether, or not ^he parents or guardians are unknown, 
unavailable, or the child is a ward of the State. " 
This determination should be completed within a 
reasonable time. If it is determined that there is 
a need for a surrogate, such assignment should- be 
completed within 15 days. 

Surrogate Parents . In order to provide every child 
eligible a public education with the protection of 
procedural due 'process, even under circumstances where 
a child's parent or guardians are not known,' are 
unavailable, or the child is a ward of the State, 
each child shall be assigned a parent surrogate. The ' 
LEA, in cooperation with the local unit of the 'State 
division of Family Services, shall maintain a registry 
of eligible person*-j*ho can. serve as surrogate pare'nts. 

The -surrogate may represent the child in all matters . » 
relating to the. identification, evaluation and educational 
placement of the chMd,' including the provision of a ' 
1 Free Appropriate Public Education (FAPE). 

a. Qualifications of Surrogates . Persons selected as 
v • surrogates should (1J have no vested interest 

' that, would, conflict with their primary alTegfance . 
to the child they would represent; and (2.) to the 
. extent possible, be of the same racial, cultural, 
linguistic and geographic background of the children 
they represent v • v 

< • 1 *' 

b. A surrogate will be committed to. acquaint themselves, 
personally and thoroughly, with the child and the 
child's- educational needs, and- be familiar wfth%ie 

. state and local educational, system. • . 

\ - 

0 * 
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c. Surrogate parents will not be an employee of the 
state or local education agency. \ 

d. Implementation of Procedural Safeguards Policy: 

m 

1. The 94-14-2 State Plan when adopted by the 
Utah State Board of Education becomes policy 
which must be complied with by the local 

. education agencies in expenditure of federal 1 
* funds received under this act. 

2. Monitoring to assure the implementation, of the 
Procedural Safeguard policy will be achieved 

by provision of T.A. by SEA staff and by program 
adults. 



C. New Requirements v m 

Upon adoption by the State Board of Education, the following* policies 
and prpcedures relating to PROCEDURAL SAFEGUARDS will be in effect. 

1. Independent Educational Evaluation * 

a. Each parent of a handicapped child has a right to obtain an 
independent educational evaluation of the child. The 
independent evaluation must be, conducted by a qualified 
examiner who is*not employed by the publ ifc; agency responsible 
for the education of . the child. 

x b. The SEA will develop and maintain information about where an 

- independent educational evaluation may be obtained and provide „ . 
' f this information to the parent upon requeist. 

c. The independent evaluation must be, at public expense if .the 
parent disagrees .with the evaluation obta-kied by the public " 

r agency. The public agency, however, may initiate a due process v 

hearing to Show that its evaluation is appropriate. If the 
final decision is that the -evaluation is appropriate', the ' 
parent maintains the right to an independent education "evaluation 
but not at public expense. 

d. Whsre a parent initiates an independent evaluation of a handicapped 
child at the. parent's expense, the results, of the evaluation, when 
provided by' the parents to the public agency: 

U Must be considered by the public agency in decisions made 
s with respect to providing a. free and appropriate public 

education, and 

• 2; May be presented as evidence at a du^ process hearing. 

•pertaining to that child. * . ' 

e. When a request for an independent educational evaluation is made by 
the hearing officer, the evaluation must be at public expense. 

A 
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Whenever an independent evaluation js made at public expense 
the enters under which the evaluation is obtained must be 
consistent with that criteria the public agency utilizes and 
must meet the minimum standards established by the State Education 



Prior 'Notice and .Parental Consent 
a. Notice 



♦ 



The written notice provided to the parents of a handicapped 
chiKW will be made available at a reasonable time before the 
public, agency proposes to change the identification, evaluation 
or educational placement of the child or to provide a free and 
appropriate public education or if the public agency refuses 
to change the evaluation, identification ^^educational placement 
or to provide a free and appropriate publ ic etiucatt on, the 
notice must include: 

1. A full explanation of the PROCEDURAL SAFEGUARDS, including 
due process procedure, protection irt evaluation procedures, 
least restrictive environment and confidentially of information 

. 2. A description of the action proposed or refused by the 

agency, an explanation of why the agency proposes or refuses 
to take action, and a description of any options the agency 
considered and the reasons why those options were 
rejected. ' - 

3. A description of the evaluation procedures, tests, recbrds* 
• or reports the agency uses as a basis for the proposal or 

refusal . * 

4, A, descriptions any other factors which are used or are 
relevant to the agency's proposal or refusal. 

5\ Language understandable to the^general public. 

6. A statement in. the native language of the parent or other 
mode of communication used by the parent, unless 'it is 
clearly not feasible to do so. #■ 

7. Translation orally or by othe/means designed for the parent * 
* in his or her native language or other mode of communication. 

8. Assurance that the parent understands - the content of the 
.notice. - , 

? 

9. Written evidence that the requirements of this section 
have been met. 



b. Consent 

Parental consent must be obtained prior to: 

1. conducting a ^replacement evaluation; and 

2. initial placement of the handicapped child in a program 
. providing special education and related services. 

Procedures Where Parent Refuses Consent 

Section VII, -A., 2. (a), (j)/ with the exception of (ii), page 3l\ * 

of the FY 78 APP, .is incorporated. by reference. % , . 

* j i 

Inform Parents of Free/Low Cost Legal Services . 

The Utah State Board of Education will establish apd- maintain a 
register of free or low cost legal services, which it will make 
available to the parent when the information is requested in 
writing to the State Board of Education. In the event the parent 
requests and the public agency initiates a hearing regarding the I 
identification, evaluations pfacement of a handicapped child', the 
agency responsible for conducting the hearing will make this 
information available as part of the notice. . . 

Register of Hearing Officers 

The Utah State Board of Education will make available to each public 
agency a list of persons in. the- state trained to be impartial 
hearing officers. The heading officer "register will contain 
only those persons who have^ successfully completed- the Utah State*' 
Board of Education approved* training program or other acceptable 
training program for due process hearing officers. . The public 
agency will select and assign its hearing officers from this register. 

I 

Hearing Rights - 

Any party to a hearing has the right to; 

*a. Be accompanied and advisedly counsel arfSfc^y others with special 
- knowledge or training with respect to the pnqblems of handicapped 
children, 

b.. Present -evidence and confront, cross-examine and compel the 
attendance of Witnesses. 

c-« Prohibit the introduction of any evidence at the hearing which 1 . 
has npt been disclosed to that party at, least five (5) days 
prior tp the hearing. See definition of M days M in Section V VII, 

k ' page 29, of the FY 78 APP. . • 

d. . Obtain a written or electronic verbatim record of ttie hearing. 

e. Obtain written findings of fact and decisions. 



Parents Rights in Hearirigs . ' 

Parents are assured their right to have the child who is the v 
subject of the hearing pr.esent and to determine whether the hearing - 
shall be open or closed toj the public. - 

Decision of Hearing Officer -and Appeal 

The hearing officer's decision shall be issued'in accord with - 
the following requirements: 

a. Such decision will be in writing and shall be sent bjfc 

t certified mail within 45 days after the request for the hearing 
.- to the parents, to the Local Education Agency, and to their 
. respective representatives; 

b. The decision of the hearing officer will include findings of 

"*~ ft Ct u Conc ] usion and reasons -for these findings and conclusions. 
If the decision is to disapprove a proposed education program, 
it will include a statement as to what is an adequate and . 

• -appropriate educational program for the child. If the decision 
is to approve a proposed educational program, it should include 
a finding that a less restrictive program cdu Id not adequately 
and appropriately serve the child's educational needs; * 
f 

c. The decision of the hearing officer shall be based solely on 
information and findings presented at the hearing; 

d. A summary of the proceedings at the hearing wi 1,1 be made .into 
which shall be included -any- materials or statements specifically 
requested by any of the parties to appear in the record and 

such sumnary shall be made available to the parties to ,the hearing 

e. The decision of the hearing officer is binding upon -the parents 
and upon the Local Education Agency, its officers, employees and 
agents ; unless a party to the hearing appeals the decision to - 
the SEA or district co^rt of jurisdiction. 

Administrative Appeal: Duties of Reviewing Off icer „ 

i j, 

V When a hearing is condutted by a public agency .'other than the 
State Education Agency, any parties aggrieved" by the findings ; 
and decision of, the hearing officer may appeal to the State 
Education Agency. • The appeal and. request for an impartial • 
review by the State Board of Education must be made, in writing* 
within 30 days of the receipt of the hearing off jeer's decision, 
to the -State Board of Education by the party appealing the 
decision.' ■ , > 

b. If there.'is an appeal, the State Board of, Education shall provide 

for an impartial review of the hearing not later than 30 days 

after the receipt of the request- The official or tribunal ' 
conducting the review shall: , ' 

• • / 
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1. Examine the entire hearing, record*; 
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• 2. Insure the procedures at *the hearing were consistent 
with the requirements of due process; 




3. Seek additional evidence if necessary;' If a hearing 
is held to receive' additional .evidence, the rights in 
/Section VII, B.6. apply above. f ■ 

< • • 

• _4. Afford- the parties an opportunity for oral or written 
argument, or both, af the discretion of /the reviewing 
official ; 

5. Make an independent decis4on on completion -of the. review; 

6. Provide a copy of written findinqs^and the decision to the 
parties within 30 days of the request for the review; 

7. The decision made by the review official -is final, unless 
a party brings a civil action^ 

10. Timelines and Convenience of Hearings a n3 Reviews 

a. The public agencyshall insure that not l^ter than 45 days 
after the receipt of -a request for a hearing that: 

1. A final decision is reached in the hearing; and. . 

ft 

2. A copy of the decision is mailed to. each of the parties. 

b. The State Education Agency shall insure that not later than 

30 days*af"ter the receipt, of a request for an impartial review: 

1. A final decision is reached in the review; and 

2. A copy of the decision is mailed to each of the parties. 

» c. 'A hearing or reviewing officer may grant specific extensions 
of time beyond the periods set out. 

d. Each hearing and each reView involving oral arguments must 

be conducted at a time and place which .is reasonably convenient 
to the parties involved.^ * . 

11. • Implementation Procedures - State Education Agency 

Each public agency is provided with a copy of the Annual Program' 
Plan Which outlines the requirements, for compliance with. PROCEDURAL 



, SAFEGUARDS . > . 



Each Local Education Agency, application must describe the policies 
atnd procedures to be^tijjzed in carrying cJut the provisions of 
the Acit. The Local Education Agency .application, when submitted 
to the State Education Agency, is approvecKas to content and 
periodic administrative program reviews will determine compliance. 
As a part of the comprehensive personnel development program, 
inservice training is provided the Local Education Agerv* 
the State Education Agency's Special Education st?f r 
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APPENDIX B 
SAMPLE OPEN I STATEMENT 



Name 

Hearing Officer 
Address • 



.Child's Name , by and -through • 
his/her father/itiother, Petitioner 's 
Name 



vs 

School District ~ 

- 7 



ADMINISTRATIVE DUE 
•PROCESS. HEARING 



'r 



» For the Petitioner: (legal Counsel's- name or representative) 

For the Respondent: (legal Counsel's natoe or representative) 

V < . . ■ 

v The Impartial Due Process Hearing on behalf of (Child's Name) , by and 
through her father/mother (Petitioner's Name) is now convened ? t (time) on 
(date) in the (location) . ' 

The Impartial Due Process Hearing Officer presiding is (Hearing Officer's 
aflame) of (Address 3 . ^\ 

The Petitioner is (Child's Name), by and through, her father/mother, 
(Petitioner's Najne), who is represented by (Legal Counsel's Nam P ) . The 
Petitioner resides at -(Address). Counsel for the Petitioner is'a resident 
attorney with .the firm of (Firths Name) of (Address) . 

• - The Respondent is the ( School District ) whose central office is *l^ated 
at ( Address ). (Representative's Name). Director o'f Special Programs *f6> the 
(School District) will represent the Respondent in this matter. (Legal 
•Counsel's Name or Repre sentative) is accompanied by Counsel of Record, 
(Legal Counsel's Name). Counsel of Record for the (School District) is with 
the firm of (Firm's Name) located at (Address) . 

B-l ■ ' . 
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The written request for this Hearing was submitted in writing by 
(Petitioner's Name) on (Date) pursuant to Section 504 of the Rehabilitation 
Act of 1973 and Public Law-94-442^HHr-that~tlTneT ^ K amel ' 

indicaied that he/she was initiating a "formal request for an' appeal 
s hearing before Che, ( Name ) Board of Education" on his/her request that 
a~ (Reason for Request) . . 

It is noted for the record that the Hearing date (date) is in • 

compliance with the State .Board of Education Amended Annual Program Plan 

for FY 1978 Under Public Law 94-142, Part B (Chapter VII, 4.b.). 

The purpose of this Impartial Due Process Hearing is to provide' 

\ * 

•an opportunity for both the parents and the\ school district to meet before 
■ an unbiased individual —tjie Impartial 'Due Process Hearing Officer— to 
resolve differences which could not be resolyed through conference and 
administrative review pursuant to Public Law 93-380 as amended by Public 
Law 94-142 and the Utah- State Board of Education Amended Annual Program 
Plan for FY 1970 under Part B of the Education of the Handicapped Act as 
Amended by Public Law 94-142 . ' ^ | 

As Hearing Officer in this matter it is my role to: 
. 1. Conduct this Hean'nc^jm-an orderly manner. 



2. Provide an opportunity for full presentation of testimony 
evidence from both parties.* 



and 
idence 



3. Arrive at a decision based ^oleiyton the testimony and ev 
v presented during the Hearing. ' * 

^ It should be noted for the record that this is not a court of 

matters involving technical points of law a<re not germane. This i; 

Inappropriate forum for such .matters. 

It is germane and appropriate, however, that. ; th1s Hearing result in an 



law and 
s an 



Educational decision and to assure that both the parents and the S 
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^District have been given a full opportunity to present the reasons for" their 
respective actions based qp the evidence and testimony presented during the 
'course "of this Hearing. ~~ . ' 

To assure that b^:h parties involved'in this Hearing have a full 

♦ 

opportunity to present their evidence and testimony regarding this matter, 
all comments wi*l be directed to theHearing Officer. Onlythe parties 
Involved and witnesses will be recognized by^fehe Hearing Officer. There will 
be no comments from observers to these proceedings. 

After I have asked the Petitioner, [Petitioners Name ), a number of. 
questions that must be entered in the record, the Hearing will proceed as 
follows: > ' 

1. Each side (the Petitioner or his representative, and the Respondent, V 
or his representative,) will be given an opportunity to make a 
brief opening statement. The purpose of this statement is to 
specify the reasons for requesting this hearing and to Indicate what 
the Petitioner and the. Respondent expect as an outcome of the Hearing. 
,.No evidence yr testimony regarding the matter will be accepted - 
during these opening statements. There will be no discussion of 
* s " w " / . these opening remarks. ' 

,2. Following the opening statements, the^Petitioner^will be asked to ' 
„ present his witnesses and evidence. Since there will be an 
opportunity' for examination, cross-examination and reexamination 
of each witness, all witnesses will -be asked to affirm that his 
- . testimony is the truth and the whole truth. Witnesses will be 

called in the order requested by the Petitioner and the Respondent. 







* 
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a 

r 






QUESTIONS FOR THE PETITIONER 


• 




l. 


Did you receive, read and understand all cormiunicatlons regarding this. 
Hearing? 


■ 




2. 


Did you receivi, read and understand the written' statement of your 
rights as parents? 


- * 




3. 


Were you given the opportunity to access your child's .school record? 






4. 


Were'you given ^the opportunity to name others who Were given access to 
your child's school records? * 




* 


• 5. 


Were you given the opporturilty. tc^obtain a copy ol^your ch1ld f s school 
records at the cost of copying? 






6. 


Were /you given the opportunity to seek an Independent evaluation of 
yourfch1ld? 


# 




7. 


Were you given the opportunity to request that school personnel testify 
at this Hearing? * w 






8. 


Were you given the opportunity to request thatothers testify at this _ ^ 

Hearing? * , * 2^—^ 


• 


v» ^ « 


9. 


Is it your wish that^this Hearing be open to the public?^ 

$ 


f 


\ 


<* 

OPENING STATEMENT FOR THE PETITIONER 


• 






(Reminder that the statement should be brief and specify the reason 
for the hearing and any expected outcomes!). 

o 

o 


• 


« 

• 


♦ 

V 


OPENING STATEMENT FOR THE RESPONDENT. 

(Reminder that the statement should be brief and specify 'the reason 
for the hearing and any expected outcomes.) 1 

* * 

* 

CALL FIRST WITNESS FOR THE PETITIONER 

■~ "* 

' ( 
B-4 ° 6 
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,' APPENDIX C 
SAMPLE CLOSING STATEMENT 
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_ APPENDIX C 
SAMPLE CLOSING STATEMENT N 

CONCLUDING REMARKS : , • 

. Are there any additional statements or evidence whic N h either party wishes 
to have entered as part of the record of this Hearing? 

, ' : <■ 

TO PETITIONER: 

Does the Petitioner orchis representative wish to give a summary statement? 



TO RESPONDENT: 

Does -the Respondent or his representative wish to'give a summary statement? 



Summary: * * 
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Either the Petitioner, (Petitioner's Name), or the Respondent, ( School' 
■ District's Name), may request a verbatim record of this Hearing. 

As Hearing Officer I will notify all parties 'in this matter of my decision 
'within 15 worklng'days as required by. Chapter 4l of the Amended Annual Program 
Plan fpr FY 1978 , Underlie Law 94-142,"Part'B as Adopted by the .StatVWd 

of Education, July 7, 1977. - < 

loo . , 
C-l .^vv 



Either party may request a State-Level Review by contacting the Utah 
State Board of Education if dissatisfied with the decision and findings 
rendered in this Hearing/ 

Either party may appea] to the Court of Appropriate jurisdiction if 
unsatisfied with the final order of the State* Board of Education. 

It should be noted that ( Child's Name ) shall remain 1n his/her pr^seiu 

e 

educational placement as provided^under Public Law 94-142 until receipt 

of the Hearing Officers decision and findings and, if appealed to the Utah 

v 

.State Board of Education shall remain in her present educational placement" 
during the pendency of any .proceedings conducted pursuant to this section, 
unless the State or local school district and the parents otherwise agree. 
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Appendix D v 

• CONSTITUTIONAL AND LEGISLATIVE BACKGROUND . * " " 
Constitutional Protections 

\£?" gh i on 9-? ta ^ d ing tradition, the states have provided 
. Pplic education for almost all children in the United 
. btates. .But because many handicapped children were lef t % 
outside traditional school patterns, constitutional guar- 
antees of equal treatment and due process were brought to 
Dear by advocates of handicapped children. 

The Fifth Amendment (on due process) and the Fourteenth ' 
Amendment (on due processed equal protection) have 
been cited as guaranteeing the rights of "handicapped . 
children to 3 public education. More recently, the V 
Eighth Amendment has been cited as expending protection 
to handicapped persons in institutions, because without 
education, training and habilitation, the constitutional 
right to be free from harm is violated [Kalderman v.' 
Pennhurst, C.A. No. 74^1345 (B.D\ Pa.. De cember 23, 1 977)]. 

Federal Case Law 

The basis for the current right-to-education cases may be 
traced to the .landmark decision in Brown v .- The Board- of 
Education- in 1954. In this decision, the U. S. Supreme ' 
Court- stated: . T 

Today, education is perhaps 4 the most - important 
function of state and local governments. 
Cdmpulsory school attendance laws and the 
great expenditures for education both demon- 
- strate our recognition of the importance of 
education to our democratic society. It is 
required in the performance of our most 'basic 
public responsibilities, even service in the 
armed forces. It is the very foundation of "* 
good citizenship. Today, it is a principal 
" instrument in awakening, the child tt> cul- 
tural' values , in preparing him for later 
professional training, and in helping him 
to adjust normally to his environment. " In • 
these days, it is doubtful that any child may 
reasonably be expected to succeed in life if. 
he is denied the opportunity' of an education 
(345 U.S. 483, 493) . 
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The Brown •decision related to public school segregation on 
the basis>of race, but the fundamental^ positions in the - 
decision formed the basis of future arguments relating to 
education for handicapped children. 

The mos-t useful concepts pertinent to the basic formula- . 
tion of a right-to-education argument emanate from the 
principles of equal protection and due process in the 
U. S. Constitution. Equal protection relates to the idea 
that individuals in 'similar circumstances must receive 
similar treatment. Due process relates to the utiliza- 
tion of fair procedures in reaching a decision. 

These two concepts are stated clearly in the landmark 
cases relating to the right to education for handicapped 
children: Pennsylvania Association for Retarded Children 
(PARC) v. Commonwealth of Pennsylvania , 334 F. Supp. 
1257 (E.D. Pa. 1971) 'and Mills v. Board of Education o f 
the District of Columbi a,- 348 F. Supp. 866 (D. D.C. 1972). 

The PARC case was brought before the court by the parents 
oi 14 mentally retarded children and all other children 
similarly situated. The court approved a stipulation pro- 
viding %hat no mentally retarded child could be reassigned 
or initially assigned to either a special education class 
or a regular* education Class or could be excluded from a 
public school without a hearing before a hearing officer. 
In addition, the court outlined a comprehensive, 23-step 
due process procedure to be utilized in making any changes 
relating to a mentally retarded child's educational status 

In the PAJRC decree, the court stated that: 

... a mentally retarded person can 
Benefit at any point in his life and 
development from a program of education. 

The court, believing in the benefits of education, went 
on to require the state to locate, evaluate, and feeval- 4 
uate all school-aged children who^ had been excluded from 
public schools.. Public schools were required to provide 
retarded children: with a £ree, appropriate education, 
preferably in a regular classiroom. 

Whereas the PARC decision specifically concerned mentally 
retarded children, the Mills decision extended the due \ 
process procedures applied in PARC to all handicapped 
children. The M^lls case established two basic safe- 
guards applying to the public education of handicapped 
children. First; exclusion from a public school pro- 



gram could not take place* unless suitable, alternative 
educational services were provided, and- second , there 
must be a prior due A process hearing and' periodic review 
of the child's educational status and progress. 

Both, the Mills arid PARG cases established an increasingly 
important educational concept that has come to be termed 
"the least restrictive environment.". .The foundation of 
this concept, as stated in PfoRC^ follows: 

. : . among the alternative prpgrams of 
education and training] required by statute 
to be available, placement j.n a. regular 
public school class is preferable to place- 
ment in a special public school class, and 
placement in a special* public school class 
is preferable to placement in. any other , 
type of education and training* (343 F. 
Supp., 307) . ^ • ^ 

Federal Legislation „ ✓ 

ReactingV to rising parental demands anck to improyed ed- 
ucational technology demonstrated within the right to 
education litigation, Congress, in a nearly unanimous 
vote, enacted Fublic Law (PL) f>4-142, the Education for 
All Handicapped Children Act of 1975. Congress recog- 
nizes that the education of all children is a, Responsi- 
bility of state government^ .' Nevertheless, Congress « 
also asserted the federal responsibility of providing 
financial assistance to the states in order to provide 
additional funds for the education of handicapped chilr- * 
dren. In return for these funds, PL 941-142 requires 
each state .to adopt poH0ies and procedures which are 
consistent with the Act and which guarantee the right 
to education* for all handicapped children. 

PL 94-142 expands the due process procedures^ that were 
set out in the prior litigation relating to the right 
to education and the initial codification contained jxi ' 
PL 93-380 (The Education Amendments of 1974).. That law 
required the provision of notice to parents and 4 the 
opportunity fdr an impartial hearing prior to the 
change of any educational program for handicapped . f 
children. PL 94-142 ^fexpands these provisions to -in- 
clude the eight to counsel, the right to examine wit- • 
nesses, jthe right to a verbatim record/ of tHfe hearing, 
and the right to, a written decision within a specified 
time p-eriodl PL 94-142 and the Office of Education 



regulations implementing the law represent the most com- 
prehensive statement of due process pertaining to handi- 
. capped children to date. 

An associated piece of legislation, the Rehabilitation! 
Act of 1973 CPL 93-112), contains provisions within 
Section 504 that also impact on the education of handi- 
capped children* Essentially, Section 504 is a state- 
ment of rights for the handicapped. » It states: 

No otherwise qualified handicapped indivi- • 
duafjL in the United States as defined*, shall, 
solely by reason of his handicap*, be ex- 
cluded from participation in,* be denied t'he. 
benefits of, or be subjected to discrimina- 
tion under t any program or activity receiving 
federal financial assistance. 

The provisions of Section 504 apply to all programs re- 
ceiving federal assistance, regardless of level: pre-., 
school, elementary^, secondary, postsecondary , adult or 
vocational. The regulations published to implement the 
Act- specifically state that«they ,werB developed to con- 
form to the provisions included in PARC, Mills , and 
PL 94-142> Section 504- carries sanctions in that non- 
compliance can involve the loss of all federal dollars., 
wherea?s previous noncompliance with PL 94-142* endangered 
only the dollars alloca£ed under tnH Act. 

. * .\ • * * 

Tfie legisl'ation^noted ^above (PL 94-142 ^nd Sec. 5D4, 
PL 93-112) is- joined by Still, another p.iece of legislation,' ' 
The Developmentally Disabled Assistance and Bill of Rights* 
(42°U.S.C. [S8S8] 6Q01-6080}.* On April 2Q,.198l', the. 
United^ States Supreme Court, in & limited* decision with \, 
potentially 'widespread' implications for institutional 
right*;, has overruled the Third Circuit and concluded t>o 
there J.s no mandatory obligation on st.ates who receive . 
funds under the Developmental Disabilities Act >t-o ■ provid'e 
hab ili tat ion or treatment^in the least restrictive environ- - 
menV [Penhurst v Haldermati , . 4? USLW 4^363 <U. S. April 20, 
1981-) ]• Many controversial issues remain, as a result of 
•the Penhurst Case. One issu,e seems clear ,° however j* namg*Ly , 
the legislations-failed to. put the states on sufficient'/, 
notice that they would have to provide ..appropriate habili- 
tation dn the .l^as-t restrictive s 4 etting v In prder to create 
such an obligation Congress must do so ej^>licitly ,. which it . 
failed to do in this . situation . . " ! 

* . * ** * * 

For a more comprehensive discussion of* fcfce Penhurst' Case* 
readers are Encouraged to secure the May-Ju n e issue of Mental 
Disability Law Repprter where twg a;rtfcTes appear. One of 



the articles consists of a summary. and analysis *of the con-' 
troyersia>l Pennhurst case and the other discusses the Suprem 
Court issues. The Mental Disability Law Reporter may he 
secured by writing the National Legal Resource Center for 
Child Advocacy and Protection, 1800 M Street, N. W., 2nd 
F4oj>-r, South Lobby, Washington, D..C, 20036. Telephone 
202-331-2250. ( ' 

Because P. L. 94-142 , P. L. 93-112 and the Develpp'mentally 
Disabled Assistance Bill of Rights may be subject to signifi-' 
cant changes in the years ahead due process hearing officers 
and ofcher parties involved in disputed cases involving the 
handicapped would do ijell to rely fia^t on State statutes 
and the Rules and Regulations promulgated thereunder. 
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INDEX TO FEDERAL REGULATIONS 
IN RE: DUE PROCESS 



ZERO REJECT: . 

1. Sec. 300.300: SEA failure to insure compliance with dates-certain 
*and ages-certain requirement 

. , 2. Sec. 300.302: SEA and LEA failure to comply with free residential 
placement requirement 

r 

3; Sec. 300.303: SEA and LEA failure to provide for proper 
functioning of hearing aids 

\ <• 

4. Sec 300.305: SEA and LEA failure to provide for program 

i -options including art, music, home economics, and vocational 
education 

<•» 

5. _Sec. 300.306: SEA and LEA failure to prqyide nonacademic 

services * - - 

6. "Sec. 300.307: SEA and LEA failure to provide physical education 

7. Sec. 300.320, 321, 323, and*324: SEA and LEA failure to" comply 
with service prior-i tie's requirement 

8. Sec. 300.401: SEA failure to insure .that children placed by 
LEA in private schools (a) receive special' education and related 
services and (b) have all the rights of handicapped children 

• served by the public schools 

9. SeC. 30D.4O3: If parents place the child in private school, 
SEA or LEA failure to provide services to the child accord-ing 

to Sec. 300.450-460, but either the SEA or the LEA may initiate ' " 
a due process hearing on the appropriateness of ah LEA program' 
or the question of financial responsibility 

10. Sec. 300.451: If" a child is in private school by parent 
placement, SEA failure to provide for the child's participation- 

v in federally funded programs (failure to assure special education 
V or related services) or SEA failure to insure that LEAs comply 
with Sec. 300.452-460 , • ; 

11. Sec. 3^452, 453, 455: LEA failure to (a) provide special 

, education and related services to handicapped children in private 
school, (b) provide such' children a genuine opportunity to participate 
in public programs, (.c) provide them with special education and 
related semce-'comparable in quality, scope, and participation to 
. those for handicapped children in public programs, and (d) use 
M funds consistent with requirements for nondiscrimination in public" 
programs (per Sec. 300.456, 457, 458, 459, and 460) 
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NONDISCRIMINATORY ^ALUATION: 

1. Sec. >300.530\ SEA or LEA failure to select and administer • 
testing and evaluation materials^and procedures that are not V 
racially of culturally discriminatory X 

4 \ > 

2. Sec. 300:531: \SEA or LEA failure to do individualized evaluation 
(per Sec. 300.532) before initial placement 

\ 

3. Sec. 300.532: S|A or LEA failure to comply with evaluation 
procedures before^ initial placement 

.4. . Sea.. 30'0.533: SEA\ or LEA failure to comply with placement 
prq^fedures, including interpreting evaluations^ 

5. Sec. 300.534: SEA of LEA failure to review the child's individualized 
education program (IEP) and. perform revaluation every three years 
or mor^often .if warranted or requested by parent - ^ 

INDIVIDUALIZED. EDUCATION PROGRAMS: 

1. Sec. 300.341: SEA failure to provide for IEPs for handicapped 
children in private schools * , 

# * ** 

2. Sec. 300.342: SEA or LEA failure to comply with deadline for 

IEP development (at the beginning of the school year) 

3. Sec. 300.343: SEA or LEA failure to initiate the meeting, 
have the conference when required, or review the IEP annually 

4. Sec. 3Q0.344: *SEA or L£A failure to have all required parties 
at the IEP meeting 

5. Sec. 300.345: SEA or LEA failure to provide for parent's 
^participation at the IEP meeting 

6. Sec. 300.346: SEA or LEA failure to write an IEP fiith proper 
c'ontent • , 

7. r Sec. 300.347: SEA'or LEA .failure With respect to handicapped 

children in private school to initiate or conduct an IEP meeting, 
to * have private school participation at the meeting, or review IEPs 
annually 

. / K 

8. Sec. 300.348: SE^ or LEA failure with respect to children -enrolled 
in both public and private schools to have'an IEP. meeting or 

have private school participation at the meeting 

9. Sec. 300.349:) SEA or LEA failure to provide special -edueation 
and relafted-services as required by the child's IEP 
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LEAST RESTRICTIVE ENVIRONMENT: 



1. Sec. 300.550(b): 
requirement 



SEA or LEA failure to comply with the LRE 



2. Sec. 300.551: SEA or LEA failure to insure a continuum of 
alternative placements, including^ separate education and 
resource or itinerant teachers 

♦ ' * 

3. Sec. 300.552: SEA or LEA failure to make an annual deter- 
mination- of placement, based on the child's IEP,. as close as 
possible to the child's home; make program alternatives 
available to the extent necessary to implement the child's ^ 
IEP; place the child in the school he would attendvjf he 
were not handicapped, unless his IEP calls for a different 
placement; or consider any potential ha'rmful effect of 
placement on the child or the quality of services he needs 

4. Sec. 300.553: SEA or LEA failure to provide or arrange for 
nonacademic and extracurricular s 'services and activities iir 
the LRE 4 ■ * 

5. Sec. 300.^54: SEA failure to implement the LRE for handicapped / 
children in public'and private institutions (other than schools) 

PARENT feflRTI.CIPATION: 

ec. "300.561: SEA failure to notify parents concerning the . 
adoption of the state plan and amendments and major identification, 
location, and evaluation activities 

Sec. 300.562:"' SEA or LEA failure to grant parents access to 
records concerning their children, upon request, and'before 
.the IEP meeting or due process hearing at which the issue is 
the child's identification, evaluation, or 9 placement, and to 
comply with the required elements 'or parent access " 

3. - Sec. 300.563: SEA or LE^ failure to keep record of parental access 

4. -Sec v 300 .566:. SEA or LEA failure^ to charge 'reasonable fees for ' * 
copying of records (not excessively high fees) 

5.. Sec/300.567, '568, 569, and 570: SEA or LEA failure to amend " 
records at parent's request 

6. Sec, 300.573- SEA'^or LEA failure to destroy information not 
needed to serve the child, at parent's request 
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x Edtication of the Handicapped Reaulations 
ASSISTANCE TO STATES FOR EDUCATOR OF HANDICAPPED CHILDREN 
• (34 Code of Federal Regulations Part 3Q0). Wn "- L,MEN 



Subpart A— General 

-PURPOSE. APPLICABILITY, AND GENERAL 
- PROVISIONS REGULATIONS 

Reg, 30<U Purpose. 
The purr%c of this part is*: 

(ai To. insure thatall handicapped children have available 
to them a free appropriate public education which includes 
Special education and related services to meet their unique 
' needs. M 

•(b) To insure that the rights of handicapped children and 
their parents are protected, 

(c) To assist States and localities to provide for the educa- 
-tiqp of all handicapped children, and 

(d) To assess and insure the effectiveness of efforts to 
educate those children." 

(20 U.^C 1401 Note) 



Applicability to State, local, and private 



Reg. 300.2 
agencies. 

(a) States^ This part applies toreach State which receives 
payments under Part B ot the Education of the Handicapped 

(b) Public agegges within the State. The annual program 
plan is submitted by the State educational agency on behalf of 
the State as a whole. Therefore^ the provisions of this part 
apply to all political subdivisions of the State that arc in- 
volved in the education of handicapped children. These 
would j^lude: (I) The State educational agency. (2) local 
educational ajencies and intermediate educational units. (3) 
other State agencies and schools (such as Departments of 
Menta} Health and Welfare and State schools for the deaf or 
blind), and (4) State correctional facilities. 

(c) Private schools and facilities. Each public agency in 
the State is responsible for insuring that the rights and protec- 
tions under th is part are given to children referred to or placed 
in private schools and facilities by that public agency, 
(See Regs 300 400-300 403) 
(20U.S C. 1412(f). (6). 1413(a); 1413(a)(4)(B)) 

Comment. Jhe requirements of this part are binding on each 
public agency that has direct or delegated authority to provide « 
special education and related services in a State that receives funds 

• under Part B of the Act. regardless of whether that agency is 

'receiving Hinds under Part B.. 



Reg. 300.3 Regulations that'apply to Assistance to 
States for Education of Handicapped Children. 

{a) Regulations. The following regulations apply to thrs 
program of Assistance to States for Education of Handi- 
capped Children. 
9 (2) The Education Division General Administrative Regu- 
lations (EDGAR) in 34 CFR Part 76 (State-Administered 
Programs) and Part 77 (Definitions).' 

(2) The regulations in this Part 300. 

(b) How to use regulations: how to apply for funds' The ' 
/'Introduction to Regulations of,the Education Division ' at 
the beginning of EDGAR deludes general information to 
assist in — 

(1) , Using regulations that apply to Education Division 
programs; and 

(2) Apply for assistance under an Education Division pro- 
gram. 

(20U.S.C. I22ie-3(a)(l)) ' 

[Amended in 45 Fed. Reg. 22531 (April 3.~r980).] 



- DEFINITIONS . 

Comment Definitions of terms that are used throughout fhesc 
regulations are included in this subpart. Other terms are defined in 
ZT 2 !° ^ ,ch arc used. Bc£w is a l.st ot those 

Sd SPCC,hC S and ' sub Parts "l which they are 

« 

Consent (Section 300.500 of Subpart Er 
Destruction (Section 300.560 of Subpart E) 
Direct services (Section 300.370(b)(1) 0 f Subpart C) 
Evaluation (Section 300.500 of Subpart E) 
First priority children (Section 300 320(a) of Subpart Cv 
ndependent educational evaluation (Section 300 503 ot Subpart E) 
individualized education program (Section 300.340 of Subpart C) 
Participating agency (Section 300.560 of Subpart E) 
Personally identifiable (Section 300 500 of Subpart E) 
Private school handicapped children (Section 300.450 of Subpart 

Public expense (Section 300.503 of Subpart E) 
Second priority children (Section 300 320(b) of Subpart C) 
Special definition of "State" (Section 300.700 of Subpart G) 
Support services (Section 300.370(b)(2) of Subpart C) 
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"*eg. 300.4 Free appropriate public education. 

X As used in this part, the term "free appropriate public 
education" means special education and related services 
which: 

(a) Arc provided at public expense. Under public supervi- 
sion and'dircction. and without charge. * 

(b) Meet the standards of .the State educational agency, 
including the requirements of this part. 

(c) Include preschool, elementary school, or secondary 
school education in ihc State involved, and 

(d) Arc provided in conformity with an individualized 
education program which meets the requirements under 
Regs 300.340-300.349 ol Subpart C. 

(20ll?S.C I40I(IR)) 



Reg. 300.5 Handicapped children. 

(a) As used in this part, thejerm "handicapped children" 
means those children evaluated in accordance with v 
Regs 300 530-300.534 as being mentally retarded, hard of 
hearing, deaf, speech impaired, visually handicapped, seri- 
ously emotionally disturbed, orthopedically impaired, other 
health impaired, deaf-blind, multi-handicapped, oras having 
specific learning disabilities, who because of those impair- 
ments need special education and related services/ 

(b) The terms used in this definition are defined as follows: 
U)"Deaf" means a hearing impairment which is so severe 
t the child is impaired in processing linguistic information 
ough hearing* with or without amplification, which ad- 
versely affects educational performance. 

(2) "Deaf-blind" means concomitant hearing and visual 
impairments, the combination of" which causes such severe 
communication and other developmental and educational 
problems that they cannot be accommodated in special edu- 
cation programs solely for deaf or blind children. 

(3}"Hard of Hearing" means a hearing impairment, 
whether permanent or fluctuating, which adversely atYects a 
child's educational performance but which is not included 
under the definition of "deaf" in this section. 

(4) "Mentally retarded" means significantly subaverage 
genera! intellectual functioning existing concurrently with 
deficits in adaptive behavior ana* manifested during the de- 
velopmental period, which adversely affects a child's educa- 
tional performance. 

(5) "Multihandicappcd" means concomitant impairments 
(such as mentally retarded-bli-nd, mentally retarded- 
orthopedically impaired, etc ), the combination of which 
causes such severe cducayonal problems that they cannot be 
accommodated in special education programs solely for one 
of the impairments The term docs not include deaf-blind 
children. t 

(6) "Orthopedically impaired" means a severe orthopedic 
impairment which adversely affects a child's educational 
performance. The term includes Impairments caused by con- 
genita! anomaly (e g , clubfoot, absence of some member, 
^\), impairments caused by disease (e.g. poliomyelitis, 4 



bone tuberculosis, etc.). and impairments from other causes 
(c l» . cerebral palsy, amputations, and fractures or burns 
which cause contractures). 

(7) "Other health unpaired" means 

(i) having an autistic condition which is manifested by 
severe communication and other developmental and educa- 
tional problems: or 

(ii) having limned strength, vitality or alterness, due to 
chV^Qic or acute health problems such as a heart condition, ' 
tuberculosis, rheumatic lever, nephritis, asthma, sickle cell 
anemm, hemophilia, epilepsy, lead poisoning, leukemia, or 
diabetes, which adversely aftccts a child's educational 
performance 

(8) "Seriously emotionally disturbed" is defined as 
follows: 

(i) The term means a condition exhibiting one qr more of 
the following characteristics over a long period of time anflto 
a marked degree, which adversely affects educational 
performance: 

(A) An inability to learn which cannot be explained by 
intellectual, sensory, or health factors; 

(B) An inability to build or maintain satisfactory interper- 
sonal relationships with peers and teachers; 

(C) Inappropriate lypes of behavior op feelings under nor- 
rrfal circumstances; 

(D) A general pervasive mood of unhappiness or depres- 
sion; or 

(E) A tendency to develop physical symptoms or fears 
associated with personal or school problems. 

(ii) The term includes children who are schizophrenic. The 
term does not include children who are socially maladjusted , 
unless it is determined that they are seriously emotionally 
disturbed* 

(9) "Specific learning disability" means a disorder in one 
or more of the basic psychological processes involved In 

. understanding or in using language , spoken or written, which 
may manifest itself in an imperfect ability to listen, think, 

x speak, read, write, spell, or to do mathematical calculations. 
The term includes such conditions as perceptual handicaps, 
brain injury, minimal brain disfunction, dyslexia, and de- 
velopmental aphasia. The term does not include children who 
have learning problems which are primarily the result of 

. visual, hearing, or, motor handicaps, of mental retardation, of 
emotional disturbance, or of environmental, cultural, or, 
economic disadvantage. 

.(10) "Speech impaired" means a communication disorder 
such as stuttering, impaired articulation, a language impair- * 
ment, or a voice impairment, which adversely affects a 
child's* educational performance. * 
x (11) "Visually hand^pped" means a visual impairment 
which, even with correctlon.jtdversely affects a child's edu- 
cational performance. -The~term includes both partially 
seeing and blind children. 

(20 USC. I401fl),(15)) 

[Subparagraph (b)(9) amended in 42 Fed. Reg. 65083 (Dec. 29, 
1977).] 

[Subparagraphs (b)(7) and (b)(8) amended in 46 Fed. Re£ 3865 
(Jan. 16, 1981).] 
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Reg, 300,6 Include. r 

As used in this part, ihe icnn "include'" means lhal the 
items named are nol all of the possible items that are covered , 
whether like or unlike the ones named. 

1 (20 ir.SC. 1417(b)) 

Reg, 300.7 Intermediate educational unit. 

As used in this part, the term "intermediate educational 
unit" means any public aulKarjiy, other than aldeal educa- 
tional agency, which: 

(a) Ls under the general supervision of a Stale educational 
agency; 

(b) Is established by Slate law for the purpose of providing 
free public education on a regional basis; and 

(c) Provides special education and related services to 
handicapped children within that Slate. 

(20 U.S.C 1401 (22)) 

Reg. 300.8 Local educational agency. 

(a) For the purposes of this part, ihe term "local educa- 
tional agency" also includes intermediate educational units. 
(20 U.S.C. 1401 (8); 

[Amended in 45 Fed. Reg. 22531 (April 3, 1980).] 
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Reg. 300.9- Native language. 

As used in this part, the term "native language" has the 
meaning given that term by section 703(a)(2) of the Bilingual 
Education Act, which provides as follows: 

The term ''native language", when used with reference to a 
person of limited English-speaking ability, means ihe language 
normally used by that person, or in the case of a child, the language 
normally used by the parents of the child. 

(20 U.S.C. 880b-l(a)(5); 1401(21)) 

Connlifiit Section 602(21) of the Education of the Handicapped 
Aci states that the term "native language" has the same meaning as 
ihe definition from the Bilingual Education Act. (The term is used in 
the prior nonce and evaluation sections under Reg. 300.505(b)(2) 
and Reg. 300.532(a)(1) of Subpart E.) In using Ihe term, the Act 
docs not prevent ihe following means of communication: 

(1) In all direct contact wiih a child (including evaluation of the 
child), vommunication would be in the language normally used by 
ihe child and not that of the parents, if there is a difference between 
the two 

(2) If a person is deaf or blind, or has no written language, the 
mode of communication would be thai normally used by the person 
(such as sign language, braille, or oral communication) I 



Reg. 300.10 Parent, 

As used in this part, the term "parent" means a parent, a 
guardian, a person acting as a parent of a child , or a surrogate 
parent who has been appointed in accordance with 
Reg. 300.514. The term does nol include the Slate if the 
child is a ward of the Slate. f 

(20 U.S.C. 1415) 

Camuwnt. The term "parent" is defined to include persons 
acting in the place of a parent, such as a grandmother or stepparent 
with whom a child lives, as well as persons who are legally respon- 
sible for a child's welfure. 

- I ' 

Reg, 300.11 Public Agency. 

I As "sed in this part, the term "public agency" includes the 
State educational agency, local educational agencies, inter- 
mediate educational units, and any other political subdtvi- 
sions of the State which are responsible for providing educa- 
tion to handicapped children. 

(20 U.S.C. I4I2(2)(B); 14 F2(6); (1413(a)) 
Reg. 300.12 Qualified! 

As used in this part, the term "qualified" means that a 
persorvhas met Stale educational agency approved or recog- 
nised certification, licensing, registration, or other compara- 
ble requirements which apply to the area in which he or she is 
providing special education or related services. 

(20 u:s.C. 1417(b)) ' * 

: Reg. 300.13 Related services. y 

(a) As used in this part, the term 44 related services" means 
transportation and such developmental, corrective, and other 
supportive services as are required to assist a handicapped 
child to benefit from special education^and includes speech 
pathology and audiology, psychological services, physical * 

,and occupational therapy, recreation, early identification and 
assessment of disabilities in children, counseling services, * 
and medical services for diagnostic or evaluation purposes! • 
The term also includes school health services, social work 
services in schools, and parent counseling and training.- 

(b) The terms used in this definition are defined as follows. 
(I) "Audiology" includes: 

(i) Identification ot children with hearing loss; 

(ii) Determinatidn of the range, nature, and degree of 
hearing loss, including referral for medical or other profes- 
sional attention for the habilitation of hearing; # 
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/ (iii) Provision of habiliutive activities, such as language 
\ abilitation, auditory training, speech reading (liprending). 
hearing evaluation, and speech conservation; • • 

(iv) Creation and administration of programs for preven- 
tion of hearing loss; , 

(v) Counseling and guidance of pupils, parents, and 
teachers regarding hearing loss; and 

(vi) Determination of the'child's need for group and indi- 
vidual amplification, selecting and fitting an appropriate aid, 
and evaluating the effectiveness of amplification. 

(2) ,4 Counseling services** means services provided by 
qualified social workers, psychologists, guidance coun- 
selors, or other qualified personnel. 

(3) "Early identification** means the implementation of a 
formal plan for«identifying disability as early as possible in 
a child's life. 

(4) "Medical services" means services provided by a 
licensed physician to determine a child's medically related 
handicapping condition which results in the child's need far 
special education and related services. 

(5) , "Occupational iherapy** includes: 

(i) Improving, developing or restoring functions impaired 
or lost through illness, injury, or deprivation; 

(ii) Improving ability to perform tasks for independent 
functioning when functions are impaired or lost; and 

(iii) Preventing, through early intervention, initial or 
further impairment or loss of function. 

(6) "Parent counseling and training" means assisting par- ^ 
ents in understanding the special needs of their child and 

C providing parents with information about child development. 
(7) "Physical therapy" means services provided by a 
qualified physical therapist, 

(8) "Psychological services'* include: 

(i) Administering psychological and educational tests, and 
other assessment procedures; 

(ii) Interpreting assessment results; 

(iii) Obtaining, integrating, and interpreting information 
about child behavior and conditions relating to learning. - 

(ivO Consulting with other*staff members in planning ■* 
school programs to meet the special needs of children as 
indicated by psychological tests, interviews, and behavioral 
evaluations; and 

(v) Planning and managing a program of psychological 
services, including psychological counseling for children 
and parents. 

(9) "Recreation** includes: I 

(i) Assessment of leisure function; 

(ii) Therapeutic recreation services; 

(iii) Recreation programs in schools and community agen- 
cies; and 

(iv) Leisure education. 

( 10) "School health services *' means services provided by 
a qualified school nurse or other qualified person. 



(11) "Social work services in schools** include: 

» (i) Preparing a social or developmental history on a handi- * 
capped child: 

(u) Group and individual counseling with the child and 
family; 

(iii) Working with those problems in a child's Jiving situa- 
tion (home, school, and community) that affect the child's 
adjustment in school; and 

(iv) Mobilizing school and community resources to enable 
the child to receive maximum benefit from his or her educa- 
tional program. ; 

(12) "Speech pathology** includes: 

(i) Identification of children with speech or language 
disorders; . / 

(ii) Diagnosis and appraisal of specific speech or language 
disorders; * / 

(iii) Referral for medical /or other professional attention 
necessary for the habilitation of speech or language 
disorders; / 

(iv) Provisions of speech and language services for t the 
habilitation or prevention of communicative disorders; and 

(v) Counseling and guidance of parents, children, anrf^ 
teachers regarding speech and language disorders. 

(13) "Transportation*' includes: 

t (i) Travel to and from school and between schools, 
(ii) Travel in and around school buildings, and 
1 (iii) Specialized equipment (such as special or adapted 
buses, lifts, and ramps), if required to provide special trans- 
portation for a handicapped child. 

(20U.S.C. 1401(17)) 



Comment. With respect to related services, the Senate Report 
states: 

The Committee bill provides a definition of * 'related services, 1 * 
making clear that all such related services may not be required for 
each individual child and that such term includes early identification 
v ~% and assessment of handicapping conditions and the provision of 
services to minimize the effects of such conditions. 

\ (Senate Report k>. 94-168, p. 12 (1975)) 

The list of related services is not exhaustive and may include 
other developmental, corrective, or supportive services (such as 
artistic and cultural programs, and art, music, and dance therapy), if 
they are required to assist a handicapped child to benefit from 
special education. 

There are certain kinds of services which might be provided by 
persons from varying professional backgrounds and with a variety 
of operational titles, depending upon requirements in individual 
4 States. For example, counseling services might be provided by 
social workers*, psychologists, or guidance counsel&rs; and 
psychological testing might be done by qualified psychological 
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examiners p\ychbnictrM\. or psychologies, depending upon Sl.uc 
standards ' 

Ejch /elated service defined under thi.\ purl may include appro- 
pnate administrative and supervisory activities that arc necessary 
for program pUnninu, management, and evaluation. 

Reg. 300.14 Special education. 

(a) (1) As used in this pari, the term "special education" 
' roeuns specially designed instruction, at rocost to the parent, 

to meet the unique needs of a handicapped child, including 
classroom instruction, instruction in physical education, 
home instruction, -and instruction in hospitals and 
institutions. 

(2) The term includes speech pathology, or any other 
related service, if the service consists of specially designed 
instruction, at no cost to the parents, to meet the unique needs 
of a handicapped child, and is considered "special educa-' 
lion" rather than a "related service" under State standards. 

(3) The term also incfudes vocational education if it con- 
sists of specially designed instruction, at no cost to the 
parents, to meet the unique needs of a handicapped child. 

(b) The terms in this definition are defined as follows: 

(1) "At no cost 1 ' means that all specially designed instruc- 
tion-is provided without charge, but does not preclude inci- 
dental fees which are normally charged to nonhandicapped 
students or their parents as a part of the regular education 
program. 

(2) 'Physrcal education" is defined as follows: 
(i) The term means the development of: 

(A) Pflysical an4 motor fitness; 

(B) Fundamental motor skills and patterns; and I 

(C) Skills in aquatics, dance, and individual and group 
games and sports (including intramural and lifetime sports). 

(ti) The term includes special physical education, adapted 
physical education, movement education, and* motor de- 
velopment. ' 

(20 USC I40IU6)) 

(3) "Vocational education" means organized educational 
programs which are directly related to the preparation of 
individuals for paid or unpaid employment, or for additional 
preparation for a career requiring other than a baccalaureate 
or advanced degree • 

(20 USC 1401(16)) 

£ommvm ( I ) The definition of "special education" is a particu- 
larly important one under these regulations, since a child is not 
handicapped unless he or she needs special education (See the 
definition of "handicapped children" in section 300 5.) The defi- 
nition of "related services", (section 300 ft) also depends on this 1 



definition, since a related service must be necessary for a child to 
bencfil from special education Therefore, if a child does nol need 
special education, ihcfo^m be no vrclatcd services," and the child 
(because nut "hamhcapp&*a ivnol covered under the Act. 

(2) The above definition of Witional education is taken from the 
Vocational Education Act of flfo, as amended by Pub, L. 94-482. 
Under that Act, "vocational eduction" includes industrial arts and 
consumer and homemaking education programs. 



Subpart B — State Annual Program 
Plans and Local Applications 



ANNUAL PROGRAM PLANS+GE^ERAL 
Reg. 300.110 Condition of assistance. ' 

In order to receive funds under Part B of the Act for any 
fiscal year, a State must ,submit an annual program plan to the 
Commissioner through its State educational agency. 

(20 U.S. C. 1232c(b). I4l2 f 1413) 
Reg. 300.11 1 Contents of plan. 

Each annual program plan must contain the provisions 
required" in this subpart. 

(20U.S.C. 1412, 1413, I232c(b)) 

ANNUAL PROGRAM PLANS— CONTENTS 

Reg. 300.121 Right to a free appropriate public 
education. 

(a) Each annual program plan must include information 
which shows that the State has in effect a policy which 
insures that all handicapped children have the right to a free 
appropriate public education within the age ranges and 
timelines under Reg. 300.122. 

(b) The infonnatiop must include a t:opy of each State 
statute, court order, State Attorney General opinion, and 
other State document that shows the source of the policy. 

(c) The infonnation must show that the policy: 

(1) Applies to aJI public agencies in the State; . 

(2) Applies to all handicapped children; 

(3) Implements the priorities established under 
Reg. 300.127(a)(1) of this subpart; and 

(4) Establishes timeliness for implementing the policy, in 
accordance with Reg. 300.122. 

(20 U.S C. 1412(1). (2)(B). (6); I4i.t(a)(3)) 
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\ 300.122 Timeliness and ages for free appropriate 
public education. 

(Si General. Each annual program plan must include in 
detail the policies and procedures which the .State will under- 
take or has undertaken in order to f insure that a free appropri- 
ateffmbhc education is available for all handicapped children 
¥ aged three through eighteen within the State not later than 
September I, 1978. and foi all handicapped childicn aged 
three through -twenty-one within the State not later than* 
September I, 1980. 

(b) Dotumenn relating to ttnicltnew. Each annual pro- 
gram plan must include a copy of each statute, court order, 
attorney general decision, and other State document which 
demonstrates that the State has-established timelines in ac- 
cordance with paragraph (a) of this section. 

(c) Exception The requirement in paragraph (a) of this 
section does not apply to a State with respect to handicapped 
children aged three, four, five, eighteen, nineteen, twenty, or 
twenty»one to the extent that the requirement would be incon- 
sistent with State law or practice, or the order of any court, 
respecting public education tor one or more of those age 
groups in the State. 

(d) Document* relating to exceptions Each annual pro* 
gram plan must: 

(1) Describe in detail the extent to which the exception in 
* paragraph (c) of ihrs section applies to the State, and 

(2) Include a copy of each State law, court order, and other 
document which provides a basis for the exception. 

( US.C !412(2KB)) 



Keg. 300.123 Full educational opportunity goal. 

9 

Each annual program plan must include in detaildfthe 
policies and procedures which the State will undertake, or 
has undertaken* in order to insure that the State has a goal of 
providing full educational opportunity to all handicapped 
children aged birth through twenty-one. 

(20 USC 1412(2)(A» 



fh) For the current school year' 

(1) The' number of handicapped children aged birth 
through two, who arc receiving special education and related 
services, and » 

(2) The number of handicapped children: 

(i) Who ;irc receiving a free appropriate public education , 
di) Who need, but are not receiving a free appropriate 
public education, 

(iii) Who are enrolled in public and private institutions and 
are receiving a free appropriate public education, and 

(iv) Who are enrolled in public and private institutions and 
arc not receiving a free appropriate public education. 

(c) The estimated numbers of handicapped children who 
are expected to receive special education and related services 
during the next school-year. ^ 

(d) A description of the basis used to determine the data 
required under this section, 

(e) The data required by"paragraphs (a), (b), and (c) of this 
section must be provided: 

(1) For each disability category (except for children aged 
birth through two), and 

(2) For each of the following age ranges: birth through 
two, ihree through five, six through seventeen, and eighteen 
through twenty-one. ^ • 

(20 U S C I412(2)(A)) 



Comment \& Part B of the Act, the/term "disability* * is used 
interehangeabty with '* handicapping condition**. For consistency 
in this regulation, a child with a "disability** means a child with one 
of the impairments listed in the definition of "handicapped'chil- 
dren*' tn Reg 300 5, if the child needs special education because of 
the impairment. In essence, there is a continuum of impairments. 
When an impairment is of such ajiature that the child needs special 
education, it is referred to as a disability, in these regulations/and 
the child is a "handicapped*' child. 

States should note that data required under this section are not to 
be transmitted to the Commissioner in personally identifiable form. 
Generally, except for such purposes as monitoring and auditing,, 
neither the States nor the Federal Government should have to collect 
data under this part in personally identifiable form. 



Reg. 300.124 Full educational opportunity goal — data 
requirement. 

Beginning with school year 1978-1979, each annual pro-i 
gram plan must contain the following information. 

(a) The estimated number qf handicapped children who 
need special education and related services. 



Reg*. 300.12$ Full educational opportunity goal — 
timetable. 

(a) General requirement. Each annual program plan must 
contain a detailed timetable for accomplishing the goal of 
providing full educational opportunity for all handicapped 
children. 
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(b) Content of timetable, ( I ) The timetable must indicate 
what percent of the total cstimatcvHiuinbcr of handicapped 
"children the State expects to have full educational opportu- 
nity in each succeeding school year. 

(2) The data required under this paragraph must be 
^provided. / 

(i) For each disability cat/gory (except for children aged 
birth jhrnugh two), and * 

.(ii) For etch of the following age nmges: birth through 
two, three through five, six through seventeen, and eighteen 
through twenty-one. 

(20 U SC I4t:C)(A)) 



Reg, 300.126 Full educational opportunity goal- 
facilities, personnel, and services. 

(a) Genet al wqttit etnent , Each annual program plan must 
include a description of the kind and number of facilities, 
personnel, and services necessary throughout the Slate to 
meet the goal of providing full educational opportunity for all 
handicapped children. The Stale educational agency shall 
include the data required under paragraph (b) of this section 
and whatever additional data are necessary to meet the 
requirement. t 

(b) Stittiutail description. Each annual program plan must 
include the following data: 

(1) The number' of additional special cfass teachers, re- 
source room teachers, and itinerant or consultant teachers 
needed for each disability category and the number of each of 
these who are currently employed in the State. 

(2) Thonumber of other additional personnel needed, and 
the number currently employed in the Stale, including school 
psychologists, school social workers, occupational 
therapists* physical therapists, home-hospital teachers, 
speech language, pathologists, audiologisls, teacher aides, 
vocational education teachers, work study coordinators, 
physical education teachers, ^therapeutic recreation spe- 
cialists, diagnostic personnel, supervisors, and other instruc- 
tional and non-instructional staff, p 

(3) The total number of personnel reported under para- 
graph (b)(1) and (2) of this section, and the salary, costs of 
those personnel. 

(4) The number and kind of facilities needed for handi- 
capped children and the number and kind currently in use in 
the State, including regular classes serving handicapped 
children, self-contained classes on a regular school campus, 
resource rooms, private special education day schools, pub- 
lic special education day schools, private special education 
residential schools, public special education residential 



schools, hospital programs, o&upalional therapy facilities, 
physical therapy facilities, public sheltered workshops, pri- 
vate sheltered workshops, and other types of facilities. 

(5) The total number ofjfransportalion units needed for 
handicapped children, ihemumber of transportation units 
designed for handicapped children which* are in use in the 
State, and the number of handicapped childrenavho use fhese 
units to benefit from special education. 

(c) ham ainyoriex. Thedala required under paragraph (b) 
of this section must be provided as follows: 

(1) Estinja)es for serving all handicapped children who 
require special education and.related services, , 

(2) Current year data, based on the actual numbers of 
handicapped children receiving special education and related 
services (as reported unSer Subpart G), and 

(3) Estimates for the next school* year. * 

(d) Rationale: Eacrf annual program plan nfyst incjude a 
description of the means used to determine the number and 
salary costs of personal. 

(20 U.S.C. I4!2(2)(A))' , ' • 



Reg. 300.127 Priorities. * * 

h \ A * 

(a) General Wqwrement. Each annual program plan must 
include information which shows that: m ^ * 

(1) The State has* established priqrities which meet *he 
requirements under Regs. 300.320 o -300.324 of Subpart C. 

(2) The Stale priorities meet the timelines under Reg. ^ 
300.122 of this subpart, and , 

(3) The ^tate has made progress in meeting those 
timelines. 

(b) Child data, (1) Each annual program plan must show 
the number of handicapped children known by the State to be 
in each of the first two priority groups named in Reg. 300.32 1 * 
of Subpart C: 

(i) By disability Gregory, and j 

(ii) By the age ranges in Reg. 300. 124(e)(2) o( this sub- 
part. - <* 

(c) Activities and resources. £ach annual program plan 
must show for each of the first two priority groups: 

(1) The programs, services, and activities that are being 
carried out in the State, 

(2) The Federal, State, and local resources that have been 
committed during the current school year, and 

(3) The programs, services, activities, and resources that 
are to be provided during the next school year. 

(20 U.S.C. 1412(3)) 
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' 300.128 Identification. location, and evaluation of 
tandicappcd children. " ■ t 

(a) General requirement ELich annua! program plan musf 
include in detail ,nc .policies am/ procedures which the Stale 
will undertake or rus undertaken to insure that* 

(0 All children who arc handicapped, regardless of the 
severity o( their handicap, and, who are in need of specjal 
education and related-services nre* Identified, located, and,, 
evaluated; and 

(2) A practical -method is developed and implemented to 
determine which children are currently receiving needed 
special education and related services and which children are 
not currently receiving needed special education and related 
services 

(b) infurnnftfon. Each annual program plan must. 

(1) Designate the Start agency (if other than the State 
educational agency) responsible for coordinating the plan- 
ning and implementation <of the policies and procedures 
tinder paragraph (a) -of this section; 

(2) Name each agency that participates in the planning and 
ini pic mentation and describe the nature ana* extent of its 
participation; - , 

(3) Describe the extent to which* 

4i) The activities described in paragraph (a) of this sectiorr - 
have been achieved under the current annual program plan. > 1 
and 

(ii) The resources named for these activities in that 
have been used: 

(4) Describe each type of activity to ^carried out during 
next school year* including the role ofThe agency named 

^ «er paragraph (b)( I) of this section, timelines for complet- 
ing those jictivities. resources that will be used, and expected 
outcomes; # , & 

(5) Describe how the, policies and procedures under para- 
graph (a) of this section will be monitored to insure that the 
State educational agency ofet.nns: 

j (i) The^iumber of handicappped children within each 
disability category that have 9 bc£n identified, located, and 
evaluated, and 

(ii) Information adequate to evaluate the effectiveness of 
those policies and procedures; and • >" 

Co) Describe the method the Statuses to determine which 
children are currently receiving special education and related 
services and which children are not 'receiving special educa- 
tion and related services. * 

(20 U.S.C 74121 2MCP" - — — _ ___ _ 

Comment The State is responsible for injuring thai all handi- 
capped children are identified, io-.atcd. and evaluated, including 
children in all public and private ar/encics and institutions in the 
Stdic. Collection and use of data are subject to the confidentiality 
^quircmenis in- Regs 300 56O-3O0 576 



plafrv^ 



Reg. 300.129 Confidentiality of personally identifiable 
* information. 

<a> 1,'ach- annual program plan mu<1 include in detail the 
policies and procedures which the State will undertake or*has 
undertaken in order to insure the protection of the confiden-' 
tiality of any personally identifiable information collected, 
used, or maintained under this part. - 

(b) The Commissioner shall use the cffterla in Regs. 
3(K^5fi()-3(X) 576 ol Subpart E to evaluate the policies and 
pripcdurcs of the State under paragraph (a) of this section. 

(20 USC 1412(2)(D); 1417(c)) 

Cohumm The confidcntwliiy-rcgulations were published in the 
Federal Register in final form on February 27. 1976 (41 FR > 8603- 
8IS 1 0). and met the requirements of Part B of the Act. as amended by 
Pub L 94-142, Those regulations arc incorporated Jn Regs. 
'300 560-300 5.7ft of Subpart E * .' 



Reg, 300.130 Individualized education program's. 

r (a) Each annual program plan must include information 
which shows that each public agency in the State maintains 
records of the individualized education program for each 
handicapped child, and each public agency establishes, re- 
views, a^pd revises each program as provided in Subpart C. 
(b) Each annual program plan must include: 
(I) A copy of each State statute, policy, and standard that 
regulates the manner in which individualized education pro- 
gram* are developed, implemented, reviewed, and revised, 
. and 

(^) The procedures which the State educational agency 
follows* in monitoring and evaluating those programs. 

(20 U S.C 1412(4)) 

Reg. 3JMU31 Procedural safeguards. 

Each annual program plan must include procedural 
safeguards which insure that the requirements in Regs. 
3W.500-300.5I4 of Subpart'E are met. 

(20U.S C. 1412(5)(A)) 

Reg. 300.132 Least restrictive environment* 

(a) Each annual program plan must include procedures 
-^clL_msure_lhajjhe^j^quiremen's in Regs. 300,550- 

300.556 of Subpart E are meT~ — —- — 

(b) Each annual program plan must includt the following 
information: 

(I) The .number of handicapped children in the State, 
within each disability category, who are participating in 
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regular education programs, consistent wiU> Rees 
300.550-JOO.556.ot Subpart E. ' 

(2) The number of handicapped children who arc in sepa- 
rate classes or separate school facilities, or who arc olhcrwise 
removed from the, regular education environment. 
(20 U.S.C. !4I2(5)(B)) 

* r 

Reg. 300.133 Protection in evaluation procedures. 

Each annual program plan must include procedures which 
insure that the requirements in Regs. 300.530-300.534 ol 
Subpart h are met. 

(20 U.S.C. I4I2(5MC)) f 



IJeg. 300.134 Responsibility 0 f State educational 
agency for all educational programs. 

.(a) Each annual program plan muSt include information 
which shows that the requirements in Reg* 300.600 of Sub- 
part F are mci. # 

(b) The information under paragraph (a) of this section" 
must include a copy of each State statute. State regulation, 
signed agreement between respective ajhwey 6ffictals« and 
~ ; any other document that shows comrMance with that 
/paragraph. 

(20U.S C. 1412(6;) 



Reg. 300.136 Implemejitation procedures— State 
educational agency. 

Each annual program plan must describe the procedures 
the State educational agency follows to inform each public 
agency of its responsibility for insuring effective implemen- 
tation of procedural safeguards for the handicapped children 
served by that public agency. 

20 U.S.C. 1412(6)) , 



1 



Reg. 300. 13£ Procedures for consul taticyi. 

Each annual program plan must include an assurance that 
in carrying out the requirements of section 612 of the Act. 
procedures are established for consultation with individuals 
involved in or concerned with the education of handicapped 
children, including handicapped individuals and parents of 
handicapped children. 

(20U.S.C I4!2(7)(A)1 _ 



Reg. 300.138 Other Federal programs/ 

Each annual program plan must provide that programs and 
procedures arc established to insure that funds received by 
the State or any public agency in the State under any other 
takral program, including section l^kcffthe Elementary 
and Secondary Education Act of 1965 (20 U S C ?4Ie-?) 
Section 305(b)(8) of that Act (20 U.S.C. 844a(b)(8))or TiTle 
V.Coflhat Act (20 U.S.C. 183 1), and section 1 10(a) of the 
Vocational Education Act of 1963, under which there is 
spccil ^authority for assistance for the education of handi- 
capped children, arc used by the State, only in a manner 
consistent with the goal of providing free appropriate public 
education for all handicapped children, except that nothing in 
this section limits the specific requirements of the laws gov- 
erning those Federal programs. 

(20 U.S C. I4M(a)(2)) a 



Reg. 300.139 Compwfhensive system 0 f personnel 
development. K ^ 

Each annual program plan nMt include the material rc- 
. quired under Regs. 300.380-300.387 of Subpart C. 
(20 U.S.C. 141.1(a)(3)) 

Reg.^300.140 Private schools. . <. 

Each annual program plan must include policies and pro- 
cedures which insure that the requirements of Subpart Dare 
met. ^ T 

(20U:S.C U 13(a)(4)) 



Recovery of funds for misclassifted 



Reg. 300.141 
children. . 



Each annual program plan must include policies and pro- 
cedures which insure that the State seeks to recover any funds 
provided under Part B of the Act for services to a child who is 
determined to be erroneously classified as eligible to be 
counted under section 61 1(a) or (d) of the Act. 



(20 U.S.C. 141.1(a)(5)) 
Reg.,300.144 Hearing on application. 

Each annual program plan must include procedures to 
insure that the State educational agency does not take anv 
final action with rcspecj to an application submitted by a local 
educational agency before giving the local educational 
agency reasonable notice anc( an opportunity for a hearing. 
(20 U.S.C. 141.1(a)(8)) 
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.***g. 300.145 Prohibition of commingling. 

£ach annual program plan must provide assurance satis- 
factory to the Commissioner that funds provided under fart B 
of the Act are not commingled with St;(te funds. 

(20 U.SC. !413(aH9)) , 

Ctmmem. This assurance is satisfied by the use' of a separate 
accounting system that includes nn "audit trail" of the expenditure 
of the Pan B fonds Separate bank accounts arc not required (See 34 , 
CFR 76, Subpart F (Cash Depositories).) 

Reg. 300.146 Annual evaluation. 

pach annual program plan must include procedures for 
evaluation at least annually of the effectiveness of programs 
in meeting the educational needs of handicapped children, 
including evaluation of individualized education programs. 

(20 USC. 1413(a)(1))). 



Reg. 300.147 State advisory panel. 

Each annual program plan must provide that the require- 
ments of Regs. 300.650000.653 of Subpart F are met 
(20 U.S.C. !4!3(a)(12)) 



C^g. 300.148 Policies and procedures for use of Part B 
.'unds. , " 

/ Each annual program plan must set forth policies and 
procedures designed to insure that funds paid to the State 
under Part B of the Act are spent in accordance with the 
provisions of Part B. with particular attention given to sec- 
tions 61 l(b>, 61 1(c), 61 1(d), 61 2(2), and 612(3) of the Act. 

(20 U.S.C. 1413(a)(1)) 



Reg. 300.149 Description bf use of Part B funds. 

(a) State allocation. Each annual program plan must in- 
clude the following information about the State's use of funds 
under Reg. 300.370 of Subrfart C and Reg. 300.620 of 
•Subpart F: ± > 

< I) A list of administrative positions, and a description of 
duties for each person whose salaryjs paid in whole or in part 
with those funds. # 

(2) For each pbntioji, the percentage of salary paid with 
those funds. */" S? 

(3) A rfescription of e)*ch administrative activity the State 
educational agenc^wilhrarry out during the next school year 
with' those funds. 



(4) A description of each direct service and each support 
service which the State educational agency will provide dur- 
ing the next school year with those funds, and the activities 
the State advisory panel will undertake during that period 
. with those fuods s 

(b) Until educational agency allocation. Each annual pro- 
gram plan must include: 

( 1 ) An estimate of the number and percent of local educa- 
tional agencies inthe State which will receive an allocation 
under this part (other than local educational agencies which 
submit a consolidated application), 

(2) An estimate of the number of local educational agen- 
cies which will receive an allocation ui.der a consolidated 
application, 

(3) An estimate of the number of consolidated applications 
and the average number of local educational agencies per 
application, and * 

(4) A description of direct services the State educational 
agency will provide under Reg. 300.360 of Subpart C. 

(20 U.S.C. !232e(b)(l)(B)<ii))' 



Reg. 300.151 Additional information if the State educa- 
tional agency provides direct services. 

If a State educational agency provides free appropriate 
public education for handicapped children or provides them 
with direct services, its annual program plan must include the 
information required under Regs. 300.226-300 228 
300.231, and 300.235. 

(20 U.S.G, 1413(b)) 



LOCAL EDUCATIONAL AGENCY- 
APPLICATIONS — GENERAL 

Reg. 300.180 Submission of application. 

In order to receive payments under Part Q of the Act for 
any fiscal year a local educational agency roust submit an 
application to the State educational agency. 

(20 U.S.C. !4l4(aft 



Reg. 300.182 The excess cost requirement. 

A local educational agency mayunly use funds under Pait 
B of the Act fpr the excess costs of providing special educa- 
tion and related services for handicapped children. 

\2p U.S.C. 1414(a)(1), (a)(2)(B)(i)) 
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Reg. 300.1X3 Meeting (he mess cost requirement, 

( 0 A local educational agency mccls 5hc ouyss cost re- 
quirement if it has on (he iiver.inu spent at least the :iimiunl 
determined under Reg 3(X) 1X4 lor ihc education m each nl 
its handicapped children. This :iimuinl nisiy not include umj. 
tal oufnu^/ir dchi service 

(20 USC. I40UJO). l4|4(.i)MH 

[Amended in 45 Fed Reg. 225M (April 3, |W()).| 

Comment The excess com requirement mcins ih:ii ihc local 
educational agency miisi spend ;i certain minimum amount tor ihc 
education of us lumk.ippcd children before Pan B funds .ire used 
This insures dial children served wiih Part B funds have at leasi ihc 
same average .imouni spem on ihcm. from sources oiher than Pan 
B. as do ihc children in ihc school disirict laken as a whole 

The minimum amount that nutst be speni lor the education of 
handicapped children is computed under a statutory formula. Sec- 
Hon 3(X) 184 implements this lormula and gives a stepb\-siep 
method |p determine the minimum amount Excess costs are those 
costs- of special education and related service* which exceed the 
minimum amount Therefore, if a local* educational a.eeney can 
^how that it has (on the avcroec) spent the minimum amount for the 
education ol each of its handicapped children, it has met the excess 
cost requirement; and all additional costs arc excess costs. Part B 
funds can then he used to pay for these additional costs, suhject to 
other requirements of Pari B (priorities, etc.). In the "Comment- 
under section 100 IS4. there is an example of how the minimum 
1 amounl is computed 
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Reg. 300,1X4 
amount. 



The minimum average amount a local educational agency 
* must spend under Reg 300. 183 for the education of each of 
its handicapped children is computed as follows: 

(a) Add all expenditures of the local educational agency in 
the preceding school fc year, except capital outlay and debt 
service. 

(1) For elementary school students, if the handicapped 
child is an elementary school student, o/ 

(2) For secondary school students, if the handicapped child 
is a secondary school student. 

(b) From this amount, subtract the total of the following 
antbunts spent for elementary school students or for secon- 
dary school students, as the case may be: 

( I ) Amounts the agency spent in the preceding school year 
from funds awarded under Part'B of the Act and Titles I and 
VII of die Elementary and Secondary Education Act of 1965. 
and 

(2> Amounts from S*ate and local funds which the agency 
spent in the preceding school year for: 

(i) Programs for handicapped children. 

(ii) Progtams io meet the special educational needs of 
educationally deprived children, and 1 

(iii) Programs of bilingual education for children with 
limited English-speaking ability. 

(c) Divide the result under paragraph (b) of this section by 
the average number of students enrolled in the agency in the 
preceding school year* 1 
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SUPPLEMENT 45 
APRIL 3. 1981 



E-14 



I M In ilselementa.y schools, if the handicapped child i< :.i 
elementary school student, or 

(2) In its secondary schools, if the handicapped child is a 
secondary school student. 

CO U.S.C 1414(a)(1)) 

Comment I hc following ivan example of how a local cduca- 
Oon.1 agency might compute the average minimum amount it must 
spend for Ihc education of each of its handicapped children, under 
Reg.OOO 1X3 This example lollows the lormula in Reg 300 IS4 
I'lider Ihc Maune and regulations, the local educational agency must 
make one computation lor handicapped children in Us clemcniarv 
schools and a separate compulation lor handicapped children in i»s 
secondary schools Ihc computation lor handicapped fchool stu- 
dents would he done as lollows: * 

a. First the local educational agency must determine its total 
amount of expenditures for elementary school students from all 
sources— local. State, and Federal (including Part B)— in the pre- 
ceding school year. Only capital outlay and dchi scrvjee arc 
excluded. 9 

Example A local educational agency spent the followme 
amounts last year for elementary school students (including its 
handicapped elementary school students): 

(I) From local tax funds $2,750,000 

2 From State funds 7.000.000 

(.*) From Federal funds * • 750000 

1 f 10,500,000 

Of this total, $500,000 was for capital outlay and debt service 
relating to the education of elementary school studcriTsTThis must 
be suhtmcted from total expenditures: 

$10,500,000 
, * —500.000 

Total expenditures for elementary school stu- * "~" 
dents (less capital outlay and debfservice> 10,000,000 
h. Next, the local educational agency must subtract amounts * 
spent for: 

( t) Programs for handicapped children: \ 

(2) Programs to meet the special educational needs of education, 
ally depnved children; and 

(3) Programs of bilingual education for children with hitfbri 
English-speaking ability. W 

These are funds which the local educational agency actually 
spent not funds received last year hut earned over for the con-cm 
school year. » 

Exmnplv: The local educational agency spent the following 
.amounts for elementary school students last year: 

( 1 ) From funds under Title I of (hi Element . 

tary and Secondary Education Ac*l of 1965 $300,000 

(2) Fro* a special State program for cduca. 

lionally deprived children „ 200 000 

(3) From a grant under Part B 200.000 

(4) From State funds for the education of 

handicapped children 500. 0(X) 

(5) Fiom a locally. funded program for 

handicapped children 250.UOO 

(6) From a grant for a hilinguai education 
program under Title VI! of the Elementary 

and Secondary Education Act of 1965 150.000 

T(,!nl 1.600.000 
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\ local cducai ioml a^cru), would jko include .my other funds it 
, ,nl fYoin' Federal. Stale, or loc.il sources lor the three basic 
purpo"< handicapped 1 children, educationally deprived children, 
and bilingb.i! education lor children with limited Lntilish-speuking 
ability ) 

*lhn a-nounf is su'Mr.Ktcil from the local educational agency's 
total expenditure for clcmenjary school students computed above. 

<IO.<XX).(XX) 
— |.MX).fXXJ 



/ 



8.41XUXX) 



c The locfil educational aeency next must divide by the average 
number of student* enrolled in the elementary schools of the agency 
last year (iriclu Jing As handicapped students) 

Lxamplfj Last year, an average of 7 .(KM) students were enrolled 
in the age/icy s elementary schools. This must be divided into the 
amount computed under the ,il>ove" paragraph* 

$8,400^000/7.000 students equals SI.2(XVsludcnt 

Thi? figure is^in the minimum amount the local educational 
agency must spend (on the average) for the education of each of its 
handicapped students Fund> under Part B may be used only for ' 
costs over and above this minimum In this example, if the locaf 
educational agency has 100 handicapped elementary school stu- 
dents, it must keep records adequate to show that it has spent at least 
SI2p.000 for the education of those students (100 students times 
Sl.^OO/studem). not including capital outlay and dcbt*service . 

This S 1 20.000 may comc/roiii any funds except funds under Part 
B t /subjcct to any legal requirements that govern' the use pf those 
ot^er funds v - 
f 'f thV local educational agency has handicapped secondary school 

Jents. tt must do the same compulation for them However the 
amounts used m the computation wt)uld be those the local educa- 
'tional agency spent last year for the education of secondary school 
students, rather than foi elementary school students. 

Reg- 300.185 Computation of excess Costs — console 

' dated application: 

«. V 
i he minimum average amount under Reg 300. 183 where 

two or more local educational agencies submit a consolidated 
application, is the average of the combined minimum aver- 
age amounts determined under Reg 300.184 m those agen- 
cies tor elementary or secondary school students, as the case 
may be. 

&(2() USC 1414(a)(1)) 



Reg. 300.186 . Kxcess'costs— limitation^ on use of Part B 
funds. 

(a) Pic excess cost requirement prevents a local educa- 
tional agency from using funds provided under Part B of the 
Act to pay for all of the costs directly attributable to the 
education of a handicapped^hilit, subject to paragraph (b) of 
this section. ' 

(b) The excess cost requirement does not prevent a local 
educational agency from using Part B funds to pay for ail of 
the costs directly attributable.to the education of a handi- 
capped child in any of the age ranges three, four, five; 
eighteen, nineteen, twenty, or twenty-one, ifnolocalorState 
funds arc available for nonhandicapped children in that age 
rajige Howevprftic local educational agency must comply 
with the nonsupplanting and other requirements of this part in h 
providing the education and services. 

(20 USC. 1402(20); 1414(a)(1)) 



Reg. 300,190 Consolidated applications, 

(b) Required applications. A State educational agency 
may require local educational agencies to submit a consoli- 
dated application for payments under Part B of the Act if the 
State educational agency determines that an individual appli- 
cation submittgp* by a local educational agency will be disap- 
proved because: 

(1) The agency's entitlement is less, than the $7,500 
minimum required by section 6Ii(c)(4)(A)(i) 6f the, Act 
(Reg. 300.360(a)(1) of Subpart C): or ' 

(2) The agency is unable to establish a|nd maintain pro- 
grams of sufficient size and scope to effectively meet the 
educational needs of handicapped chijdren. 

(c) Size\ind scope of program. The State educational 
agency shall estar^>bp«tandards and procedures for determi- 
nations under paragraph (o)(2) of this section. 

(20 USC. 1414(c)(1)) 

[Amended in 45 Fed. Reg. 22531 (April 3. 1980) ] 
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Reg. 300.192 State regulation of consolidated 
'applications. 

(a) The Stale eduo40L*I agency shall issue rcgyjations 
with respect to consolidated applications suhmitlediftoicr. 
this part. t t x 

(b) The State educatioual agency's regulations must: 

' k (0 Pe consistent with Section 6l2(J)-(7) and Section 
613(a) of the Act, and * 

(2) Provide participating local educational agencies with 
joint responsibilities for implementing programs receiving 
payments under this part. " ' * 

(20 U.S.C. 1414(c)(2)(B)) 

(c) If an inicrmcdiatc educational unit is required under 
State law to carry out^his part, the joint responsibilities; given 

^0 to local educational agencies under paragraph (b)(2) of this 
section do,not apply to the administration and disbursement 
of any payments received by the intermediate education^ 
unit. Those administrative responsibilities niust be carried 
oufexclusively by the intermediate educational unit. 

(20 USC. 1414(c)(2)(C)) 

Reg. 300.193 State educational' agency approval; 
disapproval. 

(c) In carrying out its functipns under this section, each 
-State educational agency shall consider any decision result- 
ing from a hearing under Regs. 300.506-^00.513 of Subpart 
0 which is adverse to the local educational agency involved 
in the decision. 

(20 USC. I4l^b)(3» ; 
[Amended in 45 Fed Reg. 22531 (April 3. 1980).] 

Regf300.194 Withholding. § > 

(a) If a State educational agency , after giving reasonable 
notice and an opportunity for a hearing to a^Iocal educational 
agency, decides that the local educational agency in the 
administration of an application approved by the State educa- 
tional agency has failed to comply with any requirement in 
trie application,, the State educational agency, after giving 
notice to the local educational agency, shall: 

(I) Make no further payments to the local educational 
agency lyiti; the State educational agency is satisfied that 
there is no longer any failure to comply with the requirement; * 
*or 

(*2) Consider its decision in its review of any application 
made by the local educational^agcncy under Reg. 300.180; 
* (3) Or both. 

(b) Any local educational agency receiving a notice from a 
State educational agency under paragraph (a) of this section 
is subject to the public notice provision in Reg. 300.592. 

(20 U S C. 1414(b)(2)) 



LOCAL EDUCATIONAL AGENCY 
APPLICATIONS— CONTENTS 



Reg. 300.220 Child identificatioq. 

. Each application must include procedures which insure 
»• . that all children residing within*the jurisdiction of the local 
educational agency who are handicapped, regardless of thci 
severity of their handicap, and who are in need of special 
education and related services* are identified, located. atjtf 

evaluated, including a practical method of determining 

''which children are currently receiving needed special educa- 
tion and related services and which children are not currently 
receiving needed special education and related services. - 
(20 U.S.C. 1414(a)(1)(A)) 

Comment, The local educational agency is responsible for insur- 
ing that all handicapped children wiihin its jurisdiction are iden- 
tified, located, and evaluated, including children in a|l puhlicand 
private agencies and institutions wiihin that jurisdiction. Collection 
and use of data are subject to the confidentiality requirements in 
Regs. 300.560-300.576 of Subpart E. 

Reg. 300.221 Confidentiality of personally identifiable 
information. x 

Each application must include policies and procedures 
which insure that the criteria in Regs. 300! 560-300. 574 of 
Subpart E are njet. * ' * 

(20 U.S.C. l4U(a)(l)(B)) \ 

Reg. 300.222 Full educational opportunity goal; 
♦timetable. 

Each application must: (a) Include a goal of providing full 
educational" opportunity to all handicapped childen, aged 
birth through 2U and ~ 

(b> Include a detailed timetable for accomplishing the 
goaj. 

vtfQU.SC. 1414(a)(1)(C), (D)) 

Reg. 300.223 Facilities, personnel, and services. 

- Each {application must provide a descriptio'n of the kind 
, and number of facilities, personnel, and services necessary to 
meet the goal in Reg. 300.222. 

* (20 U.S.C. 1414(a)(1)(E)) 
Reg* 300.224 Personnel development. 

Each appjication must include procedures for the im- 
plementation and use of the comprehensive system of per- 
sonnel development established by the State educational 
agency under Reg. 300.140. 

(20 U.S.C. l4l4(a)(l)(C)(i)) J 
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^ ?. 300.225" Priorities. \ ' 

Each appteation must include priorities which meet the 
requirements of Regs, 300-320-300.324. 
(20'US.C I4|4fa)(t)(0(u» 

Reg. 300.22d Parent involvement. ' . 

Each application must include procedures to insure ihai ; 
mecu^egoaUnderReg. 300^2. «T£JEK5 

with pacents or guardians of handicapped children. 
(20 U S C. l4l4(a)(l)(C)(iii)) 



ion 



i 

( 



Reg^300.227 Participation in regular ed M cat 
programs. . * , " 

(a) Each application must include procedures to insure that 
Ree TXT™ <o m /? c,icabli - a "° insistent with 
a B e 8 ncv?„viH 55 ° f S " bpan E ' ,he local "National 
£„? n P „ S SpCC ' al Mrvices 10 enable handicapped chil- 
dren to part.cpate ,n regulareducational programs 

(P) bach application must describe: 

(I) The types of alternative placements that are available 
for handicapped children, and • - ,c J a "aoie 

JSJ!*. " Umber ° f handicapped children within each dis- 
ability category who are served in each type of placement 
US.C. l4l4(a)(l)(CKiv)) . ' ■ 



Reg. 300.229 Excess cost, 

the^tn^"" 0 " T' Pf0vide aSSurance ^factory to, 

gene « S° nal TSV^ ' hC ,0Cal Cduca, j°" a ' 
coms whi"h f , ^ P T? ed Under » Part B ° f 'he Act only for 
m 184 Id h . eCd ' h = amount c ™P"<ed "nder Reg. 

(20 U SC. 141 4(a4(2)(B)) 

Reg. 360.230 Nonsupplanting. 

thittf appliy,lon 1 mus, P rovid "5Surance S atisfacfory to ' 

u , r Ca ", 0nal agCncy ,hat ,he local educational 

* agent/ .uses funds prov.ded under Part B of the Act to 

• caotd <2 . ^ CXpend - ed f0r ,he educa,i °" of handi- 
lS funa * ^ "° C3Se '° SUp P ,ant ,hosc S,a,c and 




.•' J1 T " °"° "" ' Cq "- i « » P»»S»Pl. (•) of '.Ms 

school („.*, m j° ;™r [ * s, *« ^ 

L. to , " for, " , ""»' " "«»l?l>le. Allowi m.y b. 

(20U.S.C. 1414(a)(2)(B)) ... 

Comment. Under statutes such as Title I of th, m. - ' 

Secondary Education Ac. of 1965 as amended * f eme . m «? 8nd 
to not supplant funds .ha. 'Cu d"^£ 
Federal funds were not availahu d r J2!f . bcen eXpended if 
however, is , 0 JKfi^ J* ^ B ' 

TTds use of .he pas. teiE sugge,"s hat i.h fS„H« ^ll^^ 
. which the State ■ or local aK^vacml l„ « t referre d l0 *«those 
the use of the Pan B fondf TW ? " SOme ,ime M<m 

S oranvcos,whichwereprevio^S 
THe nonsupplanting- requirement prohibits a local «t„r a H „.. * 

^ mzmlwTp!^ "™- """»'""'""'«»*»»; i" 

. ture For exampfc. ,f a teacher . s sa , h swiichMf"^ 
funding to Part B funding, .his would !S? , local 

e^^^SSr'^'^ « « Susl'v 8 
are ^^l^^ZTl ' '° inSUre ,ha ' Pa " B 
iheirplace ESS w K ff T S " nd "* « »*» t0 
*PPtamii«S?«nS,^ * J"^ *»h this aim in mind. The 
handicapKldreT 9 * m,ended ,ainhibr ' ^r'^ 5 ,0 

Reg. 300.231 Comparabte services: 

agency meei ih 'r 3 886 "^ ' ha ' ,he ,ocal "^atioU 
agency meets the requirements of this section. . 
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(b) A local educational agency may not use funds under 
Part B ofth^ Aei to provide services 10 handicapped children 

# unless the agency uses State and Jocal funds to provide 
- .sendees to those cmldren which, taken as a whole, are at least 
^ comparable to services provided to other handicapped chil- 
dren in that local educational agency. 

(c) Each local educational agency shall maintain records' 
which show that the agency meets the requirement in para- 
graph (b) of lhi» section. 

(20 U.SJC 1414(h)(2)(C)) f 

. Comment. Under the "comparability" requirement, if Slate am) 
local funds are u>cd to provide certain services, tho.se services must 
be provided with Slate and local funds to all handicapped children in 
the local educational agency who need Ihem Part B funds may then 
be used to supplement existing services, or to provide additional 
services to meet special needs. This, of course, is subject to the 
other requirements ot the Act, including the priorities under 
Regs. *300 320-300.324. m 

Reg. 300.235 Individualized education program. 

Each application must include procedures toassurettat the 
local educational agency complies with Regs. 300.340* 
300.349 of Subpart C. 

(20 U.S. C. 1414(a)(5)) " 

• v. 

Reg. 300.237 Procedural safeguards. 

Each application musr provide assurance satisfactory io 
the State, educational agency that the local educational 
agency has procedural .safeguards which meet the require- 
ments of Regs. 300.500-30p.-5 l4 of Subpart E. 

(20 U.Se 1414(a)(7)) ^ 
Reg. 300.238 Use of Part B funds* • , - 

Each application must describe how the local educational 
agency will use the funds under Part B of the Act during the 
next school year. 

(20 U S C 1414(a))' 



APPLICATION FROM SECRETARY OF 
' HMTERIOR 



Reg. ,300.260 Submission of annual application; 
approval. 

In order to receive payments under this part, the Secretary 
of Interior shall submit an annual application which.; 

(a^ee is appl icable requirements of Section 6 1 4(a) of the 
Act: 

(b) Includes monitoring procedures which are consistent 
with Reg. 300.601: and. 

(c) -Includes other material as agreed to by the Commis- 
sioner and the Secretary of Interior. 

(20 U:S.C. 1411(0) , - 



Reg. 300.261 Public |articipation. 

In the development of the application for the Department 
of Interior, the Secretary of Interior shall provide for public 
participation consistent with Regs. 300.280-300.294. 

(20U.S.C. 1411(0)^ 



Reg. 300.262 Use of Part B funds. 

(a^The Department of Interior may use five percent of its' 
payments in any fiscal year, or $200,000, whichever is 
greater, for administrative costs in carrying out the provi- 
sions ,W this Part./ * 

(b) The remainder of the payments to the Secretary of the 
Interior in any fiscal) ear must be used in accordance with the . 
priorities under Regs. 300.320-300.324 of Subpart C. 

(20U.S.C. 1411(0) 



Reg. 300.240 Other requirements. 

. Each local application must include additional procedures 
1 and information which the State educational agency may 
^ require in order to meet the State annual ^program plan re- 
quirements under Regs. 300.120-300.151. 

(20 U S C 1414(a)(6)) 



Reg. 300.263 Applicable regulations. 

The Secretary of the Interior shalPcomply with the re 
qujrements under Subparts C, E, and F. , 



(20U.S.C. 1411(0(2)) 
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PUBLIC PARTICIPATION 



Reg. 300.280 Public hearings before' adopting an an- 
nual program plan. 

(a) Prior to its adoption of an annual program plan, the 
State educational agency shall: 

(1) Make the plan available to the general public, 

(2) Hold public hearings, and 

(3) Provide an opportunity for comment by the general 
public on the plan. % 

(20US.C !4I2(7)) 



Reg. 300.281 Notic^ 

(a) The State educational agency .shall provide notice to 
the generaPpubltc of the public hearings. 

(b) The notice must be in sufficient detail to inform the 
public about:*. 

( 1 ) The purpose and scope of the annual program plan and 
its relation to Part R of the Education of the Handicapped 
Act, 

(2) The availability of the annual program plan, 

(3) The date,- time, and .location of each public hearing, 

(4) The procedures'for submitting written comments about 
f -plan, and « 

v x 5) The timetable for developing the final plan and submit- 
ting it to the Commissioner for approval. 

(c) The notice must be published or announced: 

( I ) In newspapers or other media, or both^with circulation 
adequate to notify the general public about the hearings, and 
(2) Enough in advance of the date of the hearings to afford , 
interested parties throughout the State a reasonable opportu 1 
nity to participate. w 

(20 U.S.C. 1412(7)) 



Reg. 300.282 Opportunity to participate; comment 
period. ^ 

% 

# (a) The State educational agency shall conduct the public 
hearings at times and places that* afford interested parties 
throughout the State a reasonable opportunity to participate. 

(b) The plan must be available for comment for a penod of 
at least 30 days following the date of the notice under 
Reg. 300.28 fC ' * ^ 

(20 U.S.C. 1412(7)) 



Reg. 300.283 Review of public comments before adopt- 
ing, plan. 

Before adopting .its annual program plan, the State educa- 
tional agency shall 

(a) Review and consider ail public comments, and 

(b) Make any necessary modifications in the plan. 

(20US.C. I4J2{7)) 



Reg.'300>,284 Publication and availability of approved 
plan. 

After the Commissioner approves an annuafprogram plan, 
the Stale educational agency shall give notice in newspapers 
or other media, or both, that the plan is approved r The jiotice 
must name places throughout the State where the plan is 
available for access by any interested person. 

(20 USC. 1412(7)) i 



Subpart C— Services 
FREE APPROPRIATE PUBLIC EDUCATION 



Reg. 300.300 
education. 



Timelines for free appropriate public 



(a) General, Each State shall insure that free appropriate 
public education is available to all handicapped children aged 
three through eighteen within the State uoi later than Septem- 
ber I, 1978, and to all handicapped children aged three 
through twenty-one within the State not later than 
September I, 1980.. *' 

(b) Age, ranges 3-S^and 18-21, This paragraph provides 
rules for applying the requirement in paragraph (a) of this 
section to handicapped children aged three, four, five, 
eighteen, nineteen, twenty, and twenty-one: 

( 1 ) If St ate law or a courtprder requires the State to provide 
education for handicapped children in any disability category 
in any of these age groups, the State must make a free 
appropriate public edu&ation available to all handicapped 
children of the same age wtuyhave that disability. ' 

(2) If a public agency provides education to non-handi- 
capped children in any of these age groups, it must make a 
free appropriate public education available to at least a pro- 
portionate number of handicapped children of the same age. 

(3) If a public agency provides education to 50 percent or 
more of its handicapped children in any disability category in 
any of these age groups, it must make a free* appropriate 
public education available to all of its handicapped children* 
of the same age who have that disability. 



/ 
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(4) If a public agency provides education tn a handicapped 
child in any of these age groups, it must make a free appro* 
pnate public education available to that c hild and provide that 
child and his or her parents nil of the rights under Part ft of the 
Act and this part. ^ 

(5) A State is not required to make a free appropriate public 
education available to a handicapped child in one of these age 
groups if: N 

(i) State law expressly prohibits, or do-sjnot authorize, the 
expenditure^ public funds to provide education to non- 
handicapped children fn that age group; or 

(ii) Thfe requirement is inconsistent with a court order 
which governs the provision of free public education to 
handicapped children in that State. / 

(20U.SC. !4l2(2)(B);Scn. Rcpt. No. 94-168 p.' 19(1975)) 

Comment. I. The requirement xo make free appropriate public 
education available applies to all handicapped children within the 
Mate who are in the age ranges required under Reg. 300.300 and 
who need speoal education and related services. This includes 
handicapped children alrcadv in school and children with less severe 
handicaps, who arc notpovercd under the priorities under R C g. 
300. 321, 

^ 2 In order to be ^'compliance with Reg. 300.300! each State 
must insure that the requirement to identify, locate,, and evaluate all 
handicapped children is, fully implemented by public agencies 
throughout the State. This means that before September I. 1978. 
every child who has been referred or is on a waiting list for evalua- 
tion (including children in school as well as those not receiving an 
education* must be evaluated in accordance with Regs. 300 530- 
300 533 of Subpart E. If. as a result of the evaluation, it is deter* 
mined that a child needs special education and related services, an 
individualized education program must be developed for theT child 
by September 1. 1978.andill other applicable requirements ol this 
part must be met. 

3. The requirement to identify, locate, and evaluate handicapped 
children (commonly referred to as the "child find system") was 
enacted on August 21. 1974. under Pub. L 93-380. While each 
Slate needed time to establish and implement its child find system, 
the four year period between August 21. 1974, and September \' 
1978. is considered to be sufficient to insure that the system is fully 
operational and,effective on a Statewide basis. 

Under the statui*..the age range for the child'find requirement 
(0-21) is greater than the mandated age range for providing free 
appropriate public education (PAPE). One reason for the broader 
age requirement under "child find" is to enable States to be aware 
of and plan for younger children who will require special education 
and related services. It also ties in with the full educational opportu- 
niiy goal requirement. whi*h,has the same age range as child find. 
Moreover, while a, State is not required to provide "FAPE" to ' 
handicapped children below the age ranges mandated wider Reg. 
3 ^ 3 °°' St3rC may * at '^discretion, extend services to those 
children, subject to the requirements on priorities under Rees 
300 320.300624. * 6 



Reg. 300.301 Free appropriate public education- 
methods and payments. 

(a) Each State nuiy use whatever State, local. Federal, and 
private sources ol support are available in the State to meet 
the requirements of this part. For example, when it is neces- 
sary to place a handicapped child in a residential facility a 
State bould use joint agreements between the agencies in- 
volved for sharing the cost of that placement. 

(b) Nothing in this part relieves an insurer or similar third 
party from an otherwise valid obligaiion to provide or to pay 
for services provided to a handicapped child. 

(20.U.S.C. 1401(18); I4I2(2)(B)) 



Reg. -300.302 Residential placement. 

If placement in a public of private residential.program is 
necessary to provide specials cat ion and related services to 
a handicapped child, the program, including non-medical 
care and room and board, must be at no cost to the parents of 
the child. 

(20U.S.C. I4I2(2)(B): 1413(a)(4)(B)) 

, Comment. This requirement applies to placements which are 
made by public agencies^ fqi educational purposes, and includes 
placements in State-operated schools for the handicapped, such as a 
State school for the deaf or blind. 



Reg. 300.30^ Proper functioning of hearing aids. 

Each public.afeency shall insure that the hearing aids worn 
by deaf and hard of hearing children in school are functionine 
properly. , % . b 

(20U.S.C. I4!2(2)(B)) * \ 

I * 

C°™»rnt. The repo* of the House of Representatives on the 
Zn^Ml^^ bi " inClUdCS thC fo,lowin S s latement regarding 

In its report on the 1976 appropriation bill the Committee ex- 
pressed concern about the condition of hearing aids worn by chil- 
dren in public schools. A study (lone at the Committee's direction by 
the Bureau of Education for the Handicapped reveals that up to 
one-third of the hearing aids are malfunctioning. Obviously the 
Committee expects the Office of Education will ensure that hearing - 
impaired school children are 'receiving adequate professional as* 
sessment. follow-up and services. « 

(House Report No. 95-381. p. 67 '(1977)) 
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^ g. 300.304 Full educational opportunity goal. 

(a) Each State educational agency shall insure that each 
public agency establishes and implements a goal of providing 
full educational opportunity to all handicapped children in 
the area served by tht public agency. ^ 
o ' (b) Subject to the priority requirements under Regs. 
300,320-300.324, a State or local educational agency may 
use Part B funds to provide facilities, personnel, and services 
necessary to meet the full cducationaPopportunity goal. 

(20r.SC I4I2(2)(A); 1414(a)(1)(C)) 

Ciwweni In mceimg ihc lull educational opportunity goal, the 
Congress also encouraged local educational agencies lo include 
artistic and cultural activities in programs supported under this part, 
subject to ihe pnority requirements under Regs. 300.320-300.324. 
This pomi is addressed in ihc loilowing statements from the Senate 
Report on Pub Lr 94-142: « * 

The use of the arts as a teaching tool for the handicapped has long 
been recognized as a viable, effeciive way not only of teaching 
special skills, but also of reaching youngsters who had otherwise 
been uniejchahte The Committee envisions that programs under 
this bill could well include an arts component and, indeed, urges 
thai local educational agencies include the arts in programs for the 
handicapped funded under this.Acl Such a program could cover 
both appreciation of the arts by the handicapped youngsters, and the 
utilization of the arts as ajpdchjng tool per sc. 

Museum settings ha*eoften been another effective tool in the 
teaching of handicapped children. For example, the Brooklyn 
Museum has been a/leader in developing exhibits utilizing the 
heightened tactile sedsory skill of4he blind. Therefore, in light of 
v * national policy toncefcmng the use of museums fn Federally 
•ported educatt oil programs enunciated in ihe Education 
rthiendmcots of 1974 .Nte Committee also urges local educational 
agencies to include museums in programs for the handicapped 
funded under this Act. 

(Senate Report No 94-Jotf, p. 1-3 (1975)) 



Reg. 300.305 Program options. 

Each public agency shall take steps to insure that its handi- 
capped children have available toihem the variety of educa* 
tional programs and services available to nonhandicapped 
children in the area served by the agency, including art, 
music, industrial arts, consumer and homemaking education, 
arid vocational education, 

(20 U.S.C r412(2J(A); !4i4(a)(J)(C)) 

Comment The above hM of program options is not exhaustive, 
and could include any program or activity in which nonhandicapped 
siudents participate. Moreover.* vocational education programs 
must be specially designed if necessary to enable a handicapped 
student to benefit fully from those programs; and Ihe set-aside Yunds 
under the Vocational Education Act of 1963, as amended by 
Pub. L 94 482, may be used for this purpose. Part B funds may 
also be used, subject to the priority requirements under Regs. 
300 3,:0.300.324 



( 



Reg. 300.306 Nonacademic services. 

(a) Each public agency shall take steps to provide 
nonacademic and extracurricular services and activities in 
such manner as is necessary to afford handicapped children 
an ccjual opportunity for participation in those' services and 
activities. 

(b) Nonacademic and extracurricular services and ac- 
tivities may include counseling services, athletics, transport 
tation, health services, recreational activitiel special interest 
groups or. clubs sponsored by the public ageftcy, referrals to 
agencies which provide assistance to handicapped persons, 
and employment ofrstudents, including both employment by 
the public agency anu* assistance in making outside employ- 
ment available. 

(20 U.S C. I4I2(2)(A); 1414(a)(1)(C)) 

Reg. 300,307 Physical education. 

(a) General. Physical education services, specially de- 
signed if necessary, must be made available to every handi- 
capped child receiving a free appropriate public education. 

(b) Regular physical education. Each handicapped child 
must be afforded the opportunity to participate in the regular 
physical education program available to nonhandicapped 
Children unless: 

( 1) The child is enrolled full time in a separate facility; or 

(2) The child needs specially designed physical education, 
as prescribed in the child's individualized education 
progiam. 

(c) Special physical education. If specially designed phys- 
ical education is prescribed in a child's individualized educa- 

* tionprogram.thepublicagenc/responsiblefortheeducation 
of that child shall provide the services directly, or make 
arrangements for it to oe provided through other public or 
private programs.- * « 

(d) Education in separate facilities. The public agency 
responsible for the education of a handicapped cjiild who is 

^enrolled in a separate facility shall insure that the child 
receives appropriate; physical education services in com- 
pliance with paragraph s (a) and (c) of this section. 

(20 U.S.C. 1401(16); l4lltf)(B); 1414(a)(6)) 

• Comment The Report of the ffbuse of Representatives on 
Pub. L. 94- 142 includes the following statement regarding physical 
education: 

Special education as set forth in the Committee bill includes ' 
instruction in physical education, which is provided as a matter of 
course to all nonhandicapped children enrolled in public elementary 
and secondary schools The Committee is concerned that although j 
these services are available lo an,d required of all children in our 
school systems, they are often viewed as a luxury for handicapped 
children ' 

» • ♦ - 

The Committee expects the Commissioner of Education to take ■ 
whatever action is necessary to assure that physical education ser ; 
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vices aw available lit all handicapped children, and has specifically 
included physical education within the definition of special educa- 
tion to make clear that the Committee expects such services, spe- 
cially designed where necessary. 10 be provided as an iniceral pari 
of the educational program of every handicapped child ^ At 

(House Report No 94-^2. p 9(1975)) 



PRIORITIES IN THE USC OF 

PART B FUNDS 

/ 

Regr 300.320 Defihitinns of "first priority children" 
and "second priority children." 

, For the purposes of Regs. 300.321-300.324. the term: 

(a) "First priority children" means handicapped children 
who: 

(1) Are in an age group for which the State must make 
available free appropriate public education under Rce 
300.300; and • 

(2) Arc mil receiving any education. - 

(b) "Second priority children" means handicapped chil- 
dren, within each disability, with the most severe handicaps 
who are receiving an inadequate education. 

(20 USC I4I2CJU ^ 

• C tmwwnt After September 1 . 1978. .there should be no second 
priority children. <incc States must insure, as a condition 0 I recciv. 
ing Pan B funds for fiscal year 1979. that ail handicapped children 
will have available a free appropriate pub|ic education by that date. 
^ NOTE— The term "free appropriate public education." as de- 
fined in Reg 300.4 of Subpart A. means "sneciakedueation and 
related services which * *Sr are provided in conforninv with an 
individualized education program.* * * " 

New --First priority children^ will continue to be tound by the 
State alter September I. 1978 imtnfgh on- going efforts to identify, 
locate, and exaltiaie all handicapped children. 

' Reg. 300.321 Priorities. . * 

(4) Each State and locafeducational agency shall uSc.funds 
Rff V| d e d under Part B of the Act in the following orclcr of ' 
priorities'; 

(1) .To provide free appropriate public education to first 
priority children, including the identification, location, and 
evaluation of first priority children. 

(2) To provide free appropriaje public cducatipn to second 
priority children, including the identification, location, and 
evaluation of second priority children. 

(3) To meet the ot{icr requirements in this" part. 

(b) The requirements of paragraph (a) of this section do not 
apply to funds which the State uses for administration under 
Reg. 300 620. * 

.(20 U.S C.-I4II (b)(1)(B). (b)(2)(B). (c)(1)(B), (c)(2)(A)(ii)) 



(c) State and local educational agencies may not use funds 
under Part B of the Act for prcservice training. 

(20 USC 141 K.iH 1), Senile Report No 94- 168. p. 34 (1975)) 

Comment. Note thnl a State educational agency as well as local 
educational agencies must use Pan B funds (except the portion used 
for State administration) for the priorities. A State may have ioxct 
aside a portion ol its Part B allotment l0 be able to serve newly 
lucnttlicd first priority children. 

After September I. 1978. Pan B funds may be used: 
9 (I) To continue supporting child identification, location, and ' 
evaluation activities; 
# (2) To provide free appropriate public education to newly idem 
tificd first priority children: 

(3) Tp meet the full educational opportunities goal required under 
$ 300.304. including employing additional personnel and providing 
in-service training, in order to increase the level, intensity and 
quality ol services provided to individual handicapped children: and 

(4) To meet the other requirements of Pan B 



Re f^7°, 0 «d 22 F ' rSt Pr ' 0rlty child «-en-school year 

(a) In school year 1977-1978. if a major component of a 
first priority child's proposed educational program is nor 
available (for example, there is no qualified teacher), the 
public agency responsible for the child's education shall: * 

(1) Provide an interim program of services for the child: 
and ^ i 

(2) Develop an individualized education program for full 
implementation no later than September I i. 1978. 

(b) A local educational agency may*use Part B funds for 
training or other support services in school year 1977-1978 
only if all of its first priority children have available to them at * 
least an interim progFarri of services. 

(c) A State educational agency may use Part B funds for 
training or other support services in school year 1977-1978 
only if all first priority children in the State have available to 
them at least an interim program of services. 

(20U.S.C. l4ll(bK(0) 



Comment This provision is intended to make it clear thata State 
or focal educational agency may not delay placing a previously 
• unserved (first priority) child until it has. for example, implemented 
an in-service training program. The child must be plnccd. After the 
child is in at least an interim program i;thc Statc*or local educational 
agcnc*y may use Part B funds for training or o;her support services 
needed to provide that child with a free appropriate pubU 
education. 
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( tg. 300.323 Services to other children. 

If a Stale or a local educational agency is providing free 
appropriate public education to all its first priority children 

the Ac! ° r a8e " Cy " ,ay "* fundS pr0Vided Under Pan B 01 

(a) Jo provide free appropriate public education to handi- 
capped children who are no. receiving any education and who 
are in the age groups not covered under Reg. 300.300 m that 
Slate; or 

(b) To provide free appropriate public education to second 
priority children; or 

(c) Both. 

(20 U.S C. 141 1(b)(1)(B). (b)(2)(B). (c)(2)(A)(ii» 

Reg. 300.324 Application of local educational agency to 
use funds for the second priority. 

Pa£ K.K^f " r" al age " Cy may use fund < P rovid ed "nder 

asTul/ r'' ° f SCC °" d Pri0rity chi,dren - if « Provide 
assu ra „ ce satisfactory to the State educational agency in its 
. apphcation (or an amendment to its application)-^ " 

DU £i. Th H ' a " Pri ,° rity Children have a free appropriate 
public education available to them- 1 

idernlS^ ( ,OCa,educaI i 0 " al ^ency has a system for the 

d« S H * '^? ,,0n ' a " d eValuation o' ^ndicapped chil- 
dren, as described m its application; and 

e9 ,2 ^ h Wh ' never a first P r 'oriiy child is identified, lo- 
' J'J nd ^'"ated, 'he local educational agency makes 
^vadable a free appropriate public education to the chUd 
0U.S C. 1411(b)(1)(B). (c)(1)(B); l4l4(a)(|)(Q(ii)) 



.INDIVIDUALIZED EDUCATION PROGRAMS 

Reg. 300.340 Definition. 

As used in this part, the term "individualized education 
,hT, icT T° an , S 3 wnlle »*'««nent for a handicapped child 

is 3 trx and imp,e v ed in accordance K 

(20 USC. 1401(19)) ^ 

Reg. 300.341 State educational agency responsibility. 

(a) Public agencies. The State educational agency ihall 
insure that each public agency develops and implements an 
indmdual.zed education program for each of its handicapped 



^eloped and irnp^ t^S^S 

' a pu'b^gen^ 

(2) Is enrolled in a parochial or other private school and 
' SpCC ' aI educa(i °" « -'a-d servLs^m ^£ 

(20 U S C. 1412(4). (6); 1413(a)(4)) 

tfteZ?: ?'* °" apP ' iK 10 3,1 P""" 0 a 8 enci «. induing 
&S k g f (C g - de P ar "nents of mental health and wel 
S'.iv P"""* education to a handicapped chfldeUher 
directly, by contract or through other arrangement, Thus f 
welfare agency contracts wi.h* a private SB SdE Wde 
special education to a handicapped child, that agency 3d 1 

. -eligs^STeTloO^" 33 P ° SSib,e f ° !,0Wi "« the 
' S>ol5i, ,4,2(2XB) - (4) " (6) = M "W* Pub.. L. 94-H2. Sec 

plemented mmediatelv follow.no .h- ' ,m " 

300 m c " ,aic 'y following the meetings under Rec * 

^W.343. v An exception to th is would bed) wh^n'rhJ T " T S ' 
during the summer or a vacation period 1^?* 
orcumstance, which retire a £f$\£*l£S£ out 
portation arrangements) -However iiJlt ? ranS * 
P-idmg Sf * c ?a, educLn^ ^^ZT^ " 

Reg. 300.343 Meetings. 

inian^cond'- ?"* PUb ' iC agenCy is res P°" sible for ini.iat- 
reviewln, and "" 8 - """"J* {0T the pUI ?°* °f developing. 

eduX% a ^r s,n8ahandicapptdchi,d ' si " divid ^ 
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(b) Handicapped children currently .served, U the public 
agency has determined that a handicapped child wiJI receive 
special education during,school year J977-I978. a meeting 
must be held early enough to insure that an individualized 
education orogram is developed by October I. I977, 

MOther handicapped children. For a handicapped child 
who is not included under paragraph (b) of this section, a 
meeting must be held within thirty calcrtdar days of a deter* 
.«miriation that the child needs special education and related" 
services. 

(d) Review. Each public agency shall initiate and conduct 
meetings to periodically review each child's individualized 
education program and if appropriate>evise its provisions. A 
meeting must be held for this purpose at least once a year. 
(20 U.S C I4I2(2KB). (4). (6); 1414(a)(5)) 

Comment' The dales on which agencies must have individualized 
educarion programs (lEPs) in effect arc specified in Reg 300.342 
(October I. 1 077. and the beginning of each school year thereafter). 
However, except for new handicapped children (i.e.. those 
evaluated and determined to need special education after October 1 . 
1977). the timing of meetings to develop, review, and reviselEPs is 
left to the discretion of each agency. 

In order to ha\e lEPs in effect by the dates in Reg. 300 342. 
agencies could hold meetings at the end of the school year or during 
the summer preceding those dates. In meeting the October 1 . 1977 
timeline, meetings could be conducted up though* the October I 
date Thereafter, meetings may be held any time throughout the 
year, as long as lEPs are in effect at the beginning of each school 
year 

The statutcrequires agencies to hold a meeting at least once each 
year in order to review, and if app/opriate revise, each child's IEP. 
The timing of those meetings could be on the anniversary date of the 
last IEP meeting on the child, but this is left to the discretion of the 
agency. 



Reg. 300.344 Participants in meetings. 

(a) General The public agency shall insure that each 
meeting includes the following participants: 

(DA representative of the public agency, other than the 
child's teacher, whais qualified to provide, or supervise the 
provision of. special .education. 

(2) The child's' teacher. 

(3) One or both of the child's parents, subject to Res 
300 345 

(4) The child, where appropriate. 

(5) Other individuals at the discretion of the parent or 
agency 



(b) Evaluation personntdsfor a handicapped child who 
ImiJ?" CValU3tCd t0r l T lrs i lime ' Ihe P ub,ic a g c ncy shall 

(1) Thai a member of (the evaluation team participates in 
the meeting: or \ 1 

(2) That the representative* the public agency, the child's 
teacher or some other persoi^ present at the meeting, who 
is knowledgeable about the evaluation procedures used with 
the child and is lamiliar with the results of the evaluation. 
(20U.SC 1401(19): I4I2(2)(B). (4). (6). 1414(a)(5)) 

Comment I In deeding which teacher will participate in meet- 
.ngson a ch.ld s individualized education program, the agency may 
wish to consider the following possibilities: * 

(a) For a hand.capped child who IS receiving special education 

u C . I C ° U,d ** lhC Chi,d ' $ s ^ cial education teacher. If the 
ch.ld s handicap is a speech impairment, the -teacher" could be (he 
speecManguage pathologist. 

(b) For a handicapped ch.ld who is being considered for place, 
ment in special education, the "teacher" could be the child's 
regular teacher, or a teacher qualified to provide education in the 
type of program in which the child may be placed, or both 

(c) If the child is not in school or has more than one teacher, the 
agency may des.gnatc^wh.ch teacher will participate mthc meeting 

t S • thC tcacfi ^ lhc agency representative should be 
qualified in the area of the child's suspected disability 

3 For a child whose primary handicap , s a speech impairment 
the evaluation personnel participating under paragraph (b)( I ) of this 
section would normally be the speech-language pathologist 



Reg. 300.345 Parent participation. 

(a) Each public agency shall take steps to insure tbat one or 
both of the parents of the handicapped child are present at 
each meeting or are afforded the opportunity to participate, 
including: 

( 1 ) Notifying parents of the meeting early enough to insure 
that they will have an opportunity to attend; and 

(2) Scheduling the meeting at a mutually agreed on time 
and place. 

(M The notice under paragraph (a)( I ) of this section must 
indicate the purpose, time, an.d location of the meeting, and 
who will be in attendance. 

(c) If neither parent can attend, the public agency shall use 
other methods to insure parent participation, including indi- 
vidual or conference telephone calls. 

(d) A meeting may be conducted without a parent in 
attendance if the public agency is unable to convince the 
parents that they should attend In this case the public agency 
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ust have a record of its attempts to arrange a mutually 
greed on time and place such as. 

(1) Detailed records* of telephone calls made or attempted 
and the results of those calls. 

(2) Copies ofxQfjespoodence sent to the parents and any 
responses received,' and 

(1) Detailed records of visits made to the parents home or 
place of employment and tne results of those visits. 

(c)The public-agency shall take whatever action is neces- 
sary to insure that the parent understands the proceedings at a 
meeting, including arranging for an interpreter for parents 
who are deaf or whose native language is other than English. 

(0 The public agency shall give the parent, on request, a 
copy of the individualized education program. 
(20US.C. 1401(19): I412(2)(B). (4U6): 1414(a)(5)) 1 

Cummrtjt The notice in paragraph (a^could also inform pdrents 
lhat they may bnng other people lo the meciing As indicaied in 
paragraph (c). ihe procedure used to nonfy parents (whether oral or 
writien or both) is left to the discretion of the agency, bui the agency 
must keep a record of its efforts to contact parents. 



Reg. 300.346 Content of individualized education 
program. 

The individualized education program for each child must 
include: 

(a) A statement of the child's present levels of educational * 
'rformaiTcc; 

(b) A statement of annual goals, including short term 
instructional objec^mi^ 

(c) A statement of the specific special education and re- 
lated services to be provided to the child, and the extent to 
which the child will be ablyf participate in regular educa- 
tional programs; ' ? 

(d) The projected datfes for initiation of ser. ices and the 
anticipated duration of the service's; and 

(e) Appropriate, objective criteria and evaluation proce- 
dures and schedules for determining, on tit least ariannuaj * 
basis, whether the short term instructional objfetives are 
being achieved. 

' (20 U 5 C. 1401(19); 1412 (2)(B), (4), (6); 1414(a)(5); Senate 
Report No 94-168. p. II (1975)) 



Reg. 300.347 -.Private school placements. 

(a) Developing individualized education programs. (1)_ 
Before a public agency places a handicapped child in, or 
refers a child to, a private school or facility, the agency shall 
initiate and conduct a meeting to develop an individualized 
education program for the child in accordance with, Reg. 
300.343. 



(2) The agency shall insure that a representative of tge 
private schooi facility attends the meeting. If the representa-*, 
tive cannot attend, the agency .shall use other methods to 
insure participation by the private school or facility, includ- 
ing individual or conference telephone calls. 

(3) The public agency shall also develop an individualized 
education program for each handicapped child who was 
placed in a private school or facility by ihe agency before the 
effective date of these regulations. 

(b) Re\ tewing and re\i\tng individualized education pro- 
grams. (1). After a handicapped child enters a private school 
or facilitv. any meetings to review and revise the child's 
individualized education program may be initiated and con- 
ducted by the private school or facility at the discretion of the. 
public agency, 

(2) Ifcthe private school or facility initiates and conducts 
these meetings, the public agency shall insure that the'parents 
and an agency representative: 

(i) , Are involved in any, decision about the child's indi- 
vidualized education program; and 

(ii) Agree to any proposed changes in the program before 
those changes are implemented. 

(c) Responsibility. Even if a private school or facility 
implements a child's individualized education program, re- 
sponsibility for compliance avith this part remains with the 
public agency and the State educational agency. 

(20U.S.C, 1413(a)(4)(B)) 1 



,Reg. 300.348 Handicapped children in parochial or 
other private schools. 

If a handicapped child is enrolled in a parochial or other, 
private school and receives special education or related ser- 
vices from a public agency, the public agency shall: 

(a) Initiate and conduct meetings to develop, review, and 
revise an individualized education program for the child, in 
accordance v;:th Reg. 300.343; and 

(bl Insure that a representative of the parochial or other 
private school attends each* meeting. If the representative 
cannot attend, the agency shall use other methods to insure 
participation by the private school, including individual or 
conference telephone qalls. 
(20U.S.C. 1413(a)(4)(A)) 



Reg. 300.349 Individualized education program- 
accountability. 

Each public agency must provide special education and 
related services to a handicapped child in accdrdance with an 
individualized education program. However, Part B of the 
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Act docs not require that any agency, teacher, or otherpcrson 
be held accountable if a child docs not achieve-thc growth 
projected in the annual goals and objectives. 

(20 U.SC I4I2UHB). 1414(a)(5), (6); Cong Rec at H7I52 
(daily ed.. July 21. 1975)) * \ „ 

Cowman This section is intended to relieve concerns lhaf the 
individualized etfucntion'program constitutes a guarantee by the 
public agency and the teacher that a child will progress at a specified 
rate However, this section docs not relieve agencies and teachers 
from making good faith efforts to assist the child in achieving the 
objectives andgbals listed in thcindividuulizcd education program. 
Further, the section does not Jimit a parent's right to complain anjJ 
' ask for revisions of the child's program, or to invoke due process 
procedures, if the parent feels that these efforts are not being made. 

DIRECT SEkviCE BY THE STATE 
J EDUCATIONAL AGENCY 



Reg:300.360' Use of local educational agency allocation 
for direct services. 

(a) A State educational agency may not distribute funds to 
a local educational agency and shall use those funds to insure 
the provision of a^rce appropriate public education to handi- 
capped children residing in the area served by-the local 
educational agdncy, if the local educational agency, in any 
fiscal year: 

(1) Is entitled to less than $7,500 for that fiscal year 
(beginning with fiscal year 1979); 

(2) Does not submit an application that meets ihe require- 
ments of Regs. 300.220-300.240; 

(3) Is unable or unwilling<to establish and maintain pro- ' 
grams of free appropriate public education; 

(4) Is unable or unwilling to be* consolidated with other 
local educational agencies in order to establish and maintain 
those programs; or » > 

(5) Has one or more handicapped children who can best be 
served by a regional or State center designed to meet tfie 
needs of those childrqi 

(b) In meeting the jpuirements of paragraph (a) of this 
section, (lie, State educational agency may provide special 
education and related services directly, -by contract, or * ■ 
through other arrangements. ^ » 

(c) The excess cost requirements undo|Pcgs\ 300,182- ' 
300. 186 do not apply to»thc State educational agency. 

(20 U S C '141 1(c)(4). I413(^). 1414(d)) . ^ ' 

Couwient Section* 300 360 is a combination of three provisions 4ft 
in the statute (Sections 61 1(c)(4), 613(b). and 6f4(d)). This section 
focuses mainly on the State s administration and use of local enti- ) 
llerrfents under Part B . 

The Slate educational agency, as a recipient of Part B funds is ' 
responsible for insuring that all public agencies in the State comply 
with the provisions of the Act. regardless of whelheY they receive 



Pan B funds. If a local educational agency elects not to apply for its 

insu c hat a free appropriate public education (FAPE) is made 
available lochildrcn residing the area served by that locabgency 
Hoover if the local entitlement is not sufficients this purpose' 
JJ» moim! Stale or local fu nds wou Id have to be expended in order to 

\m CI * KU am * lnc olner r ^ u irenientsof^e/^/ar^mer 

Moreover $ the local educational agency is the recipient of any 
other Fcdcru funds, a would have to be to compltance w.th Subpart 

. c f i^ C | U,uUonS for sCclion 504 of lhc Rehabilitation Act of 1973 
(45 CFRJPart 84). It should be noted that the term ^APir has 
different meanings under Pan B and section 504. For example 
under Pan B. 'IFAPE" is a statutory term which requires special 
education and related services to be provided in accordance with an 
individualized education program (IEP). However, under section 
504. each recipient must provide an education which includes 
services that are "designed to meet individual educational nee<Js 0 f 
handicapped persons as adequately^ the needs of nonhandicapped 
persons are met * • • " Those regulations state that implement 
lion of an IF.P. in accordance with Pan B. is one means-qf meeting 
the "FAPE" requirement. 1 




Reg. 300.361 Nature and location of services. ■ o 

The State educational agency may provide special educa- 
0on and related services under Reg. 30£360(a) in the man- 
ner and at the location it considers appropriate . However the 
manner in which^the education- and services are provided 
must be consistent with the requirements of this part (includ- 5 
ing the least restrictive environment provision m Rees* 
300.550-300.556 oT Subpart E). g 

(20U.S.C. 1414(d)). 



Re& 300.370 Use ofStateeducafional agency allocation 
for direct and support services. 

(a) The State shall use the portion of its allocation it does 
* not use for administration to provide support services and 
' direct services in accordance with the priority requirements 
% underRegs. 3OO.320-3OO.324. . 

ib) For the purposes .of paragra'pb (a) of this section: 

(1) "Direct services" means services provided to a handi- 
capped child by the State directly, bx contract', or through 
other afTangements v * '* 1 

(2) "Support Services" includes implementing the <tym- 
prehensive system of personnel development under Regs. 
300 380=300388, re<mfitment and training of hearing offi- 
cers and surrogate parents, and public infdrmation and parent 
training activities relating to a free appropriate public educa* 
tlon for handicapped children. . 

(20U.SC. 141 l(bjyf>). (c)(2)) , . 
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" ^g. 300.371 State matching. 

Beginning with the period July I v 1978 June 30. 1979, and 
for each following year , the funJs that a Stajc uses for direct 
and support services under Reg 300 370 must be roatchctfon 
a program basis by the State from funds other than Federal 
funds This requirement does not apply to funds lhat the State 
uses under Reg. 300.360. \ . ♦ 

(20 USC. 141 1(c)(2)(B). (c)(4)(B)) 

Comment The requirement in Reg 300 37 1 would be satisfied if 
(he Slate can document that the amount of State funds expended for 
each major program area (e g.. the comprehensive system of per- 
sonnel development) is at least equal to the expenditure of Federal 
• funds in that program area 

Reg. 30o[372 Applicability of nonsupplanting 
requirement. - 

c *» ♦ ! 

Beginning'with funds appropriated forFikal Year 1979 
and for each following Fiscal Year, the requirement in sec- 
tion 613(a)(9) of the Act. which prohibits supplanting with 
Federal funds, does not, apply to funds that the State uses 
' t frorr? its allocation under Reg. 300.706(a) of Subpart G for 
administration, direct services, or support services. < 

(20U.SC. 1411(c)(3)) % ** 



c 



COItfPRErlENSIVE SYSTEM OF 
PERSONNEL DEVELOPMENT 



jg. 300!380 Scope of system. 



^ Each annual program plan must include adscript ion of 
programs and procedures for the de velopmertt and implemen- 
tation of a comprehensive system of personnel development* 
which includes: 

(a) The inservice training*of geqeral and special educa- 
tional iiiMructional, related services ,£nd support personnel; 

(b) Procedures to insure jhaj all personnel necessary to 
carry out,the purposes df the Act are qualjfred (as defined in 
Reg. 300. 12 of Subpart A) and that activities sufficient to 
carry out this personnel development plan are' scheduled; and 

(c) Effective procedures for acquiring and disseminating to 
teachers and administrators of programs for. handicapped 
children significant information derived from educational 
research, demon'stration, and similar projects, and forjjdopt- 
jpg, where appropriate, promising educational practical and 
materials developed through those projects. ' , . 

(20U.S.C 1413(a)(3)) * . 



Reg. 300.381 Participation of other agencies and N 
institutions. , * 

<a) The State educational agency must insure that all public 
and private institutions of higher education, and other agen ' 
cics and organizations (including representatives of handi- 
capped, parent, and other advocacy organizations) in the " 
state which have an interest in the preparation of personnel 
for the education of handicapped children, havf an opportu-' 
nity to participate fully in jhe development, review, and 
annual updating of the comprehensive system of persbnnel 
development. 

(b) Trje annua I .program plan must describe the nature and 
extent of participation under paragraph (a) of this section and 
• must describe responsibilities of the State educational 
agency, local educational agencies, public and private in- 
stitutions of higher education, and other agenkes: 

( 1 ) With respect to the comprehensive system as* whole, 

an \ \ i 

(2) With respect to the personnel development plan under 
Reg. 3,00.383. 

(20U.SC. !4t2(7)(A);'l4!3(a)(3)) 



Reg. 300.382 Inservice training;- * 

(a) As used in this section, "inservice (riining'* means any 
training^othcrthan that received by an individual in a full- 
time program which leads to a degree. 

(b) Eiicti annual program plan must provide that the State 
« educational agency: 

( I ) Conducts an annual needs assessment to determine if & 
sufficient number of qualified personnel are available in the. 
State; and m £ 

% (2) Initiates inservice personnel development programs" 
based on the assessed needs of Statewide significance related 
to the implementation" of the Act. 1 ♦ 

(c) Each- annual program plan must include the results of 
thp needs assessment pndct. paragraph (b)(1) of this secfion, 
broken out by need for new personnel and need for retrained 
personnel. 

i <d) JThe'State educational agency may enter into contracts 
with>jnstitutipns of higher education, local educational agen- 
cies or other agencies, institutions, or organizations (which 
may include parent, handicapped, or other advocacy organi- 

8 zations), to carry out: . ' . p 

* Experimental t>r innovate -personnel development 
programs; . . j 

* ^^Development of modification of instructional mate- 
rials; and mm e* 
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(3) Dissemination of significant information derived from 
educational research and demonstration projects. 
* (e) Each annual program plan must provide thiit the Slate 
, educational agency insurer thai ongoing in service training' 
programs arc available to *ril personnel .who arc engaged in 
the education of handicapped children, and that these pro- 
grams include 

i\) The use of incentives which insure participation by 
tcachtrs*(such a* released lime, payment for participation, 
"options for academic credit /salary step credit, certification 
^ renewa?. or updating professionaKkills); 
i (2) The involvement of local staff; and • 

. (3) The use of innovative practices jvhich havebcen found * 
--to He effective: v t 

(0 Each annual program plan must: 

( I ) Describe the process used in determining the inservipc 
training needs of personnel -engaged in the education, of 
handicapped children; 

f2) Identify the areas in which training is needed (such as 
individualized education programs* non-discriminatory test- 
ing, least rostrictive environment, procedural safeguards, 
and surrogate parents); 

(3) Specify the groups requiring trairiing/j^uch as special 
teachers. reguJar teachers, administrators, psychologists, 
speech language pafhologfsts.'audiologists. physical educa- 
tion teachers, therapeutic recreation specialists, physical 
therapists, occupational' iherapistsNjiedical personnel. -par- 
ents, volunteers. Rearing officers, amksurrotfate parents). 
.4(4) Describe the content and naturpof ironing for each 



area under paragraph (f)(2) of this scetion; ^ ^ r 

(5) Descnoe how the Iraming'will be prdvuleil in terms of 
ih geographical scope (such as StateyVkie. regional.^ local), 
and (ii) staff training source (such i§ college and university 
staffs. State and local - educational agency, personnel , god \ 
non-agency personnel); / I 

(6) Specify (i) The funding sources to be used, and 
(ii) The time frame for providinf it; and . «• 

(7) Specify procedures for effective evaluation of the ex- * 
tent to t which program objectives are met. 

(20 US C !4L3ia)U)) 



i 



Reg. 300.383 Personnel development plan. ^\ , 
' * * ' * ' 

* u * .Each annual program plan must: (SJ^mclude a personnel 

development plan which provides- a structure for personnel 
planning and focuscs.on prcscrvicc and in service education 
iieed>; 

(b) Describe the results of the needs" assessment under Reg 
3(XJ.382(b)(l> with respect to identifying needed areas ol 
training, and assigning priorities to those areas; and 

(c) Identify the tacget populations for personnel develop- 
ment? including general education and special education J in-' 
structional and administrative personnel. support personnel.* 
and other personnel (such as paraprofevsionals, parents, sur- 
rogate parintVand volunteers) 

(20 U.S.C. I4I1{jN3» * S 
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Reg. 300.384 t Dissemination. 

(a) F.ich annual program plan must include a description of 
the Slate's procedures fur acquiring, reviewing, and dis- 
seminating to general and special educational instructional, 
ami support pe^onncl , administrators of programs for handi- * 
capped children, and other interested agenties-and organize 
tions (including parent. handicapped, and other advocacy * 
organizations) significant mfonnatipn and Rfornising prac- 
tices derived Froni educational research, demonstration, and 
other projects y 

(b) Dissemination includes: 

I I) Making those personnel, administrators, agencies, and 
organizations aware of the information and practices; 

*(2) Training designed to enable the establishment .of in- 
novative programs and practices targeted on identified local > 
* needs; and ^ 

(3) Use of instructional materials and other media for < 
personnel development and instructional programming. / 
(20 U.S.C 1411(a)(3)) / 

Reg. 300.385 Adoption of educational practices. / 

(a) Each annual program must provide for a statewideiys- 
tem designed to adopt, where appropriate, promising educa- 
lionar practices and materials proven effective through re- * 
search and demonstration.' 

(b) Each annual program plan must provide for thorough 
- reassessment of educational practices used in the State. 

(c) Eacfc annual program plan must provide for t£e iden- ' 
m tification of State, local, and regional resources^ hum an and 

\ 9 . material) which will assist in meeting the State's personnel 
preparation needs. T 

(20 U.S CM4 13(a)(3)) 6 > 

/ 

Reg. 300.387 Technical assistance to local Educational 
agencies. * / 

fa' i 

«- Each annual program plan must include a inscription of 

technical assistance that the State educational agency gives to 

* /local educational agencies in their implementation of the 

State's comprehensive* system of personnel* development. 

e (2QU.S.C J4l3(aH3)) . ' 4 / * 

* * 

Subpart D-^rlvate Scr/ools 

HANDICAPPED CHILDREN IN PRIVATE SCHOOLS 
PLACED OR REFERRED.tfY PUBLIC AGENCIES 



Rfcg. 300.400 Applicability of Refes/300.401-300.403. . 

Regs. 300.40 N300.403 apply only to handicapped chil- 
dren who are or have been placed iri or referred to a private 
school or facility by a public agene^ as a means of providing 
special education and related services. 

(20 U.S.C. 1413(a)(4)(B)) j ' « 
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g. 300.401 Responsibility of State educational 
agency. s 

Eacft Slate educatjonal agency shall insure that a handi. 
cappedthild who ts placed m or referred lo a private school or 
* facility by a public agency -x 

Is provided special education and related services: 
In cojiformance with an individualized educational 
program which meets the requirements under -Regs. 
300.34^300.349 of Subpart C: * \ 

{2) At no cost to the parents; and 

(3) At a school or facility which meets the standards that 
apply to State and local educational agencies (including 'the 
requirements in this part); and 

(b) Has all of the rights of a handicapped child who is 
selrved by a public agency. 

" (201 U S C 1413(a)(4)(B)) 



Reg. 300.402 Implementation by Slate educational 
agency.' 

In implementing Reg, 300" 401. the Slate educational 
agency shall: 

(a) Monitor compliance'through procedures such as writ* 
ten reports, on-site visits, and parent questionnaires: 
o . (b) Disseminate copies of applicable standards to each 
private school arm facility to which a public agency has 
( -Ted or placed a handicapped child; and 
V V) Provide an opportunity for those private schools-and 
facilities to participate in the development and revision of 
State standards J which apply .to (hem/ 

CO USC 1413(a)(4)(B)) 



y 

Reg. 121a.40J Placement of children by; parents. 

. (a) If a handicapped child ha* available a free appro- 
priate public education and the parents choose to place the 
child in a private school or facility* the public agency is*not 
required by this part to pay for the child's education at the 
'private school or facility. However, the public agency shall 
make services available to the child as provided under Regs. 
300.450-300.460. ■ 

(b) Disagreements between a parent and a public agency 
regarding the availability of a program appropriate for the 
child, and the question of financial responsibility, are subject 
to the due process procedures under Regs. 300.50Cj-300.514 
of Subpart E. • < 

(20 U.S.C. 1412(2)0): 1415) • * 



' 5 N 

HANDICAPRED CHILDREN IN PRIVATE SCHOOLS 
NOT PLACED OR REFERRED BY PUBLIC 
' ^ ' AG£NCIRS K 

* f 

Reg. 300.450 Definition of "privatej school handi- 
capped children." 

As used in Regs., 300.45 1 -300.452, '•'private school 
handicapped children * means handicapped children enrolled 
in private schools or facilities other than handicapped chil- 
dren covered under Regs. 300.400*300.403. 

(20US.C 1413(a)(4)(A)) 

[Amended in 45 Fed. Reg. 22531 (4pril 3. 1980).] 



Reg. 300.451 State educational agency responsibility. 

The State educational agency- shall insure that — 

(a) To the extent consistent with their number and location 
in the State, provision is made for the participation of private 
school handicapped children in ^he program assisted or car- 
ried out under this part by providing them with special -educa- 
tion and related services; and 

(b) The other requirements in 34 CFR 76.651- 
76.663 of EDGAR ,arc met. 

* « 

(20 U.S.C. !4l3'a)(4)(A)) 

[Amended in 45 Fed. Reg. 22531 (April 3. 1980).]* 

Reg.' 300.451 Local educational agency responsibility. 

(a) Each local educational agency shall provide special 
education and related services designed to meeMhe needs of 
private school handicapped children residing in the jurisdic- 
tion of the agency. 1 ♦ 

(20U.S.C. 1413(a)(4)(A); 1414(a)(6)) „ 

[Amended in 45 Fed. Reg. 22531 {April 3. 1980).] 



Subpart E— -Procedural Safeguards 

DUE PROCESS PROCEDURES k)R PARENTS 
AND CHILDREN 



Reg. 300.500 Definitions of "consent," "evaluation," 
and "personally identifiable." 

As used -in this part: "Consent" means that: (a) The 
parent has been fully informed of all information relevant to 
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the activity for which consent is sought, in his or her native 
language, or other mode of communication; 

(b) The parent understands and agrees jn •writing to the 
carrying out ol the activity for which his or her consent is / 
sought, and the consent describes thaf activily and lists the 
records (if any) which will be released and to whom; and 

(cj The parent understands that the granting of consent is 
voluntary on the part of the parent and may be revoked at any 
time. " 

"Evaluation" means procedures used* in accordance with 
Regs ^300 530-300 534 to determine whether a child is 
handicapped and the nature and exjent of the special educa- 
tion and related services that the child needs. The term means # 
procedures used selectively with an individual child and does 
not include basic tests administered to or procedures used 
with all children in a school, grade, or class. 

"Personally identifiable" means that information 
includes: 

(a) The name of the child, the child's parent, or other 
family member; 
(ty The address of the child; 

(e) A personal identifier, such" as the child's social secu- 
rit> number orwstudent number; or 

(d) A list of personal characteristics or other information 
which would make it possible t^o identify the child with 
reasonable certainty. 

(20 USC. I4I5. I4|7(c))|^ 

\ 

Reg, 300-501 General responsibility of public agencies. 

Each State educational agency shall insure that each public 
agency establishes and implements procedural safeguards 
which meet the requirements of Regs. 300 500-300.514. 

(20 USC 14.15(a)) 



Reg. 300.502 Opportunity to examine records. 

The parents of a handicapped, child shall be afforded, in 
accordance with ihe procedures in Regs. 300.562-300.569 
an opportunity to inspect and review all education records 
with respect to: 

(a) The identification, evaluation, and educational 
placement of the child, and 

(b) The provision of a free appropriate public education to 
the child. v - ' 7 

(20 USC 1415(b)(1)(A)) 



Reg. 300.503 Independent educational evaluation. 

(a) General (1) The parents of a handicapped child have 
the right under this part to obtain an independent educational 
evaluation of the child, subject to paragraphs (b) through (e) 
ol ihis section, j 

(2) Each public agency shall provide to parents, on re- 
quest, information about where an independent educational 
evaluation may be obtained. 

(3) For the purposes of this part: 

^(i) "Independent educational evaluation 1 * means 
evaluation conducted by a qualified examiner who is not 
employed by the public agency responsible for the education 
ot the child in question. 

(ii) "Public expense'* means that the public agency either 
pays for the full cost of the evaluation or insures that the 
evaluation is otherwise provided at no cost To the parent, 
consistent with Reg. 300.301 of Subpart C. 

(b) Parent right to evaluation at public expense, A parent 
has the right to an independent educational evaluation at 
public expense if the parent disagrees with an evaluation 
obtained by the public agency. However, the public agency 
may initiate a hearing under Reg. 300.506 of this subpart to 
show that its evaluation is appropriate. If the final decision is 
that the evaluation is appropriate, the parent still has the right 
to an independent educational evaluation, but no 
expense. 

(c) Parent initiated evaluations. If the parent obtains an 
independent educatiopal evaluation at private expense* the 
results of the evaluation: - * jllL' * 

( 1 ) Must be considered by the public agency irfl^ deci- 
sion made with respect to the provision of a free appropriate 
Rublic education to the child, and 

(2) May be presented as evidence at a hearing under this 
subpart regarding that child. " 

(d) Requests/or evaluations by hearjng officers: Jf ahear- 
ing officerfrequests an independent educational evaluation as 
part of a hearing, the cost of the evaluation must be at public 
expense. 

(e) Agency criteria. Whenever an independent evaluation 
is at public expense, tfce criteria under which the evaluation is 
obtained, including the location of the evaluation and the 
qualifications of the examiner, must be |he same «jhe 
criteria which the public agency uses when it initiates an 
evaluation. 

(20.U.S.C, 1415(b)(1)(A)) 



Reg. 300.504 Prior notice; parent consent. 

(a) Notice. Written notice which meets the requirements 
under Reg. 300.505 must be given to the parents of a handi- 
capped child a reasonable time before the public agency: 
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(1) Proposes to initiate or change the identification. 
{ iluation, or educational placement of the child or the 

provision of a free appropriate public education to the child, 
or 

(2) ' Refuses to initiate or change the identification, evalua- 
tion , or educational placement of the child or tjie provision of 
a free appropriate public education to the child. 

(b) Consent. {<) 'Parental consent must be obtained 
before'^ 

(1) Conducting a preplaceinent evaluation; and * 

(u) Initial placement of a handicapped child in a program 
prov^mg special education and related services. 

(2) Except for prcplacement evaluation and initial place- 
ment, consent may not be required as a condition of any 
benefit to the parent or child. — s 

* (c) Procedures where parent refusc< convent . (\) Where 
State law requires parental consent before a handicapped 
child is evaluated or initially provided special educajion and 
related services, State procedures govern the public^agency 
in ovemding a parent's refusal to consent. 

(2)(i) Where there is no State law requiring consent before 
a handicapped child is evaluated or initially provided special 
education and related services, the public agency may use the 
hearing procedures in Regs. 300.506-300.508 to determine if 
the child nia> be evaluated or initiaUv provided special edu- 
cation and related services without parental consent, 
(it) If the hearing officer upholds the agency, the agency 
. may evaluate or inftiallv provide special education and re- 
lated services to the child without the parent's consent, sub- 
let to the parent's rights under Regs. 300 510-300.513. 



c. 



(20 USC. I4!5(b)(l)(C):(D)) 



Reg. 300.505 Content of notice. 

(a) The notice under Reg. 300.504 must include: _ , 

( 1 ) A lull explanation of all of the procedural safeguards 
avaHable to the parents under Suhpart E; 

(2) A description of the action proposed or refused by the 
agency, an explanation o{$hy the agency proposes or re- 
fuses to take the achon, and a description^ any optionee 
agency ^nsidered and the reasons why'those options wen* 
rejected^ i 

(3) /Vdescription of each evaluation procedure, test, rec- 
ord, t or report the agency uses as a basis for the*proposal or 
refusal; and 

(4) A description of any other factors whic{*arc relevant to\^ 
the agency's proposal or refusal. ° ^ 

(b) The notice must be: 

(1) Wntten in language understandable to the general 
public, and 

(2) Provided in the native language of the parent or other 
mode of communication used by the parent,, unless it is ' 
clearly not feasible {o do so. 

(c) If the native language or other mode of communication 
of the parent is not a wntten language, the State or local 
educational agency shall take steps to insure: 

( 1 ) That the notice is translated orally or by other means lof 
the parent in his or her native language or other mode ot 
communication; 

(2) That the parent understands the content of the notice, - 
and 

(3) That there is written evidence that the^equirements in 
paragraph (c) (1) and (2) of this section have been met. 

(20US.C. 14tf(b)(1)(D)) 



Comment I Any changes in a child's special education pro- 
gram, after the initial placemen!, are noi subject 10 parental consent 
u$der Pan B. but are subject to the prior notice requirement in 
paragraph (a) and the individualized education program require* 
ments in Subpart C 

2 Paragraph (c) means that where State law requires parental 
consent before evaluation or before special education and rclate(f 
service* are iniiiaTly provided, and the parcni refuses (or otherwise 
wiihholds) conseni. -State procedures, such as obtaining a court 
order authorizing the public agency to conduct lhe evaluation or 
provide the education and related services, must be followed. 

If: however, there is no legal requirement for consent outside of 
these regulations, the public agency may use the due process proce- 
dures under this subpart to obtain a decision to allow the evaluation 
or services without parental consent. The agency must notify* the 
parent of its actions, and the parent has appeal nghtsas well as rights 
at the hearing itself. 



Reg. 300.506 Impartial due process hearing. 

(a) A parent or a public educational agency may initiate a 
hearing on any of the matters described in Reg. 
300.504(a)(1) and (2). 

(b) The hearing must be conducted by the State educational^ 
agericy or'the public agency directly responsible for the * 
education of t6^ child, as determined under State statute. 
State regulation, or a written policy of the State educational 
agency. v 

(c) The public agency shall inform the parent of any Tfee or 
low-cost legal and other relevant services available in the 
area if: 

(1) The parent requests the information; or 

(2) The parent or the agency initiates a hearing under this 
section. 

(20US.C. 1416(b)(2)) 
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. Commew Many Stales have pointed it y the success of using media- 
tion as an intervening step pnur to conducting a formal tluc process 
hearing Although the process of mediation is not required hy the 
statute or these regulations, im agency may wish to suggest media- 
tion in disputes concerning the ulcntiGcation. evaluation, and edu- 

* cational placement of handicapped children, and the provision of a 
free ippmpnate public education to those children. Mediations have 
been conducted by members of State educational agencies- or local 
educational agency personnel who were not previously involved in 
the particular case. In many cases, mediation leads Id resolution of 
differences between parents and agencies without the development 
of <sn adversarial relationship and with minimal emotional stress. 
However, mediation may not be used to deny or delay a parents 
rights under this subpart. 



Reg. 300.507 ' Impartial hearing officer. 

(a) A hearing may not be conducted: 

II) By a person who is an employee of a public agency 
which is involved in the education or care of the child, or 

(2) By any person having a personal or professional inter- 
est which^ould conflict with his or her objectivity in the 
hearing 

(b) A person who otherwise qualifies to conduct a hearing 
under paragraph (a) of this section is not an employee of the 
agency solely oceans* he tfr she is paid by the agency to serve 
as a hearing officer • 

% \ (c) £ach public agency shall keep a list of the persons who 
serve as hearing officers The list must include a statement of 
the qualifications of each of those persons. 

COUSC 1414(b)(2)) 



Reg. 300.508 Hearing rights. 

(a) Any party to a hearing has thenght, to; 

(1) Be accompanied and advised by counsel* and by indi- 
viduals with special-knowledge or training with respect to the 
problems of handicapped chilo>en; 4 

(2) Present ( evidence and confront/cross-examine, pnd 
compel the attendance of witnesses; 

O) Prohibit the -introduction of any evidence at the hearing 
that has not been disclosed to that party at least five days 
before the hearing. 

, (4) Obtain a written or electronic verbatim record of the* 
hearing; 

(5) Obtain written findings of fact and decisions^ (the 
public agency sHall transmit those findings and decisions, 
after deleting any personally identifiable information, to the 
State advisory panel establi$heo^under Subpart F). 
(b) Parents involved in hearings must be given the right to; 
(!) Have me chjld who is the subject of the hearing prev 
'ent; and . 
• (2) Open the hearing to the public. * 

(20U.SC 1415(d)) . • " . . 



Reg. 300.509 Hearing decision; appeal. 

A decision made in a hearing conducted under this subpart - 
is linal, unless a party, to the hearing appeals the decision 
under Reg. 3(X).5IO or Reg: 300.51 1 . 



Reg. 300.510 Administrative appeal; Impartial review. 

(a) If thfc hearing is conducted by a public agency other 
than the State educational agency, any party aggrieved by the 
findings and decision in the hearing may appeal to the State 
educational agerjey. 

(b) If there is an appeal^ the State educational agency shall 
conduct an impartial review of the hearing. The official 
conducting the review shall; 

(1) Examine the entire hearing record; 

(2) Insure that the procedures at the hearing were consis- 
tent with the requirements of due process; 

(3) Seek additional evidence if necessary. If a hearing is 
held ta receive additional evidence, the rights in Reg 
300.508 apply; 

(4) Afford the parties an opportunity for oral or written 
argument, or both, at ^discretion of tfie.re vie wing official; 

(5) Make an independent decision on completion of the 
review; and 

(6) Give a copy of written findings and the decision to the 
parties. 

(c) The decision made by the reviewing official is final, 
unless a party brings a civil action under Reg. 300.512. 

(20 U.S.C. 1415(c). (d); H.Rep. No. 94-664. at p. 49 (1975)) 

Comment, UThe State educational agency may conduct its 
review either directly or through another State agency acting on its 
behalf. However, the State educational ageocy remains responsible 
for the final decision on review. 

2. Alt- parties have the right to continue to be represented by 
counsel at the State administrative review level, whether or not the 
reviewing official determines that a further hearing fs nccessar} If * 
the re viewing official decides to nolo* a hearing to receive additional 
evidence, the other rights in Reg. ?00.508. relating to hearings. aJso 
apply. 



Reg. 300.511 Civil actio/ . . 

Any party aggrieved by the findings and decision made in a 
hearing who does not *have J|he right to appeal under Reg. 
30t).5IO of this subpart, and any party aggrieved by the 
decision of a reviewing officer under Reg. 300.5 10*has the 
right to bring a civil action under Section 615(e)(2) of the 
Act. 

'<B0U.se. 1415) 
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300, £12 < Timelinessmnd convenience of hearings 
*and reviews. 

(a) The puhlic agency shall insure that not later than 45 
days after the receipt of a request for a hearing: 

(1) A final decision is reached in the hearing; and 

( 2) A copy of the decision is mailed to each of the parties. „ 

(b) The State educational agency shall insure that not later 
than 30 days after the receipt of a request for a review: 

{l)A final decision is reached in the review; and 

(2) A copy of the decision is mailed to each of the parties. 

(c) A hearing or reviewing officer may grant specific 
extensions of time beyond the periods set out in paragraphs 
(a) and (b) of this sectiQn at the request of either party. , 

(d) Each hearing and each review involving oral arguments 
must be conducted at a time and place which is reasonably 
convenient to the parents and child involved. 

(20 USC. 1415) 



Reg. 300.513 Child's status during proceedings. 

(a) during the pendency of any administrative or judicial 
procecdmg-regardmg^co^laint, unless the public agency 
and the parents of the child agree otherwise, the child in- 
volved in the complaint must remain in his or 'her present 
educational placement. 

(b) If the complaint involves an application for initial 
admission to public school, the child,, with the consent of the 

'V r ents. must be placed in the public school program until the 
npletibn of all the proceedings. 

(20. USC. 1415(e)(3)) * 

Comment Reg 300.513 does not permit a child's placement to 
he changed dunng a complaint proceedtag, unless the parents and 
agency agree otherwise White the placement may not be changed, 
this docs not preclude ihe agency from using its noma! procedures 
for dealing with children who are endangering^hemselvesWotheni. 

Reg* 300,514 Surrogate parents. 

(a) Genera/. Each public agency shall insure that the rights 
of a child are protected when: 

( I ) No parent (as defined in Reg. 300. 10) can be identified; 

f2) The public agency, after reasonable efforts, cannot 
discover the whereabouts of a parent; or 
- (3) The child is jj ward of the State under the law* of that 
State. 

(b) Duty of public agency. The duty of a public agency 
^ under paragraph (a) ofjhis section includes the assignment of 

in individual to act as a surrogate for the parents. This must 
include a method ( 1 ) for determining whether a chilfr needs a 
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surrogate'parent.-and (2)>for assigning'a surrogate parent to 
the child. . 6 y 

(c) Criteria Jar wlcchon'of surrogates, (I) The public 
agen^may select a surrogate parent in any way permitted 
under State law. 

(2) Public agencies shall insure that a person selected as a 
surrogate: . » 

(1) Has no interest that conflicts with the interest of the 
child he or she represents; and 

(\\) Has knowledge and skills, that insure adequate repre- 
sentation*of the child. 

(d) Natt-empfoxee requirement: compensation . ( I ) A per- 
son assigned as a surrogate may not be an employee of a 
public agency which is involved in the education or care of 
the.child. 

(2) A person who otherwise qualifies to be a surrogate 
parent under paragraph (c) and (d)( J ) of this section, is not an 
employee of the agency solely because he or she is paid by the 
agency .to serve as surrogate parent. 

(e) Responsibilities * The surrogate parent may represent 
the child in all matters relating to: 

(1) The Identification, evaluation, and educational 
placement of the child, and * 
% (2) The provision of a free appropriate public education to 
the child. 

(20US.C. |4|5(bKJXB)) 



- PROTECTION IN EVALUATION 
PROCEDURES 

Reg. 300.530 General. 

(a) Each Stale educational agency shall insure that each 
. public, agency establishes and implements procedures which 

meet the requirements of Regs. 300.530-300.534. 

(b) Testing and evaluation materials and procedures used 
for the purposes of evaluation and placement of handicapped 
children must be selected anef administered so as not to be 
racially or culturally discriminatory.* 

(20U.S.C. I4I2(5XC)) 

Reg. 300.531 Preplacement evaluation. , 

Before any action is taken with respect to the initial place- 
ment of a handicapped child in a special educational 
program, a full and individual evaluation of the child's edu- 
cational needs must be conducted in accordance with the 
requirements of Reg. 300.532. 

(2bU3.C. !4l2(5XCn 
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-Reg. 300.532 Evaluation procedures. 

Suite* ;md focal ccluc:iCion:il ;i»cncies shall insure, at a 
• minimum, that: 

(a) Tests and other evaluation materials*: 

(1) Arc provided ,ind admuiiMcred in the child's native 
language or other mode of cummunicdtion , unless it is clearly 
not feasible to do so. » 

(2) Have been validated for the specific purpose for Which 
they are used: and 

(3) Are aijministered by trained personnel in conformance 
with oSc instructions provided by their producers; 

(b) Tests and other evaluation materials include those* 
tailored totisscss .specific areas of educational need and not 
merely those wh^ch arc designed to provide a single general 
intelligence quotient; 

(c) Tests are selected and administered so as best toensure 
^hat when a test U administered \o a child with impaired ^ 
•'sensory, manual, or speaking skills, the test results accu- " 

" rately reflect the chad's aptitude or achievement level or 
whatever other factors the test purports to measure, rather 
than reflecting the child's impaired sensory, manual, or 
speaking skills (except where those skills are the factors 
which the test purports to measure); 4 
n (d) -No single procedure is used as the sole criterion for 
determining an appropriate educational program for a child, 
and 

(e) The evaluation is inrfde by a muliidisciplinary team or 
group of persons, including at least one teacher or 6ther 
specialist with knowledge in the area of suspected disability. 

<0 The child is assessed in all areas related to the 
suspectetfdisability, including, where appropriate, health. 4 
vision, hearing, social and emotional status, general intelli- 
gence, academic performance, communicative status/and 
motor abihties* 

(20 USC I4I2(5XC) ) . " ' ,r ' v 

, Comment Children who have a speech impairment as their ptv 
mary handicap jnay not need a complete battery of assessment* 
(' e., psychological, physical, or adaptive behavior). However, a 
qualified ipeeeh- language pathologist* would (1) evaluate eadw 
speech impaired chitd using procedures that are appropriate for ihe^ 
diagnosis and appraisal of spVech and language duoiders, and (2) 
where necessary, mafcc rcferrairf&r additional assessments needed 
to maJce an appropriate placement decision. 



Reg. 300.533 Placement procedures. 

(pHn interpreting evaluation datJ'and itfmaking place- 
ment decisions, each public agency shall: 
' (4) Draw upon information from a variety of sources, 
including aptitude and achievement tests, teacher recom- 



\ 



mendations, physicaf condition, social or -cultural 
background, and adapliye behavior; , 

(21 Insure that information obtained from all. of these 
^sources is documented and carefully considered; 

(3) Insure that the placement decision is made by^ group 
of persons, including perspas knowledgeable about the child, 
the meaning of the valuation data, and tho placement options* 
and » * 

(4) Insure that the placement decision is made in confoK 
mity with the least restrictive environment rules in Recs 
300.550.300.554. g 

(b) If a determination is made that a child is handicapped i 
and needs special education and related services, an indi- 
viduaJizcd education program must be developed for the 
. child in accordance with Regs. 300.340-300 349 of 
Subpart C. 

(20U.S.t. I4I2(5)(C): 1414(a)(5)) 

ammem. Paragraph (a)( f ) included a list of examples of source, 
that may be used by a public agency in making placement decisions 
The agency would not have to use all the sources in every instance 
The point of the requirement is to insurethat more than one source is 
used in interpreting evaluation data and in making placemen- deci- 
sions. For example, while all of the named sources would have to be 
used for a child whose suspected disability is menial relaxation, 
they would not be necessary for certain other handicapped children 
such as a chrid who has advert articulation disorder as his primary* 
handicap For such a child, the speech-language pathologist, in 
complymg with the multisource requirement, might use (J ) a .stan- 
dardized test of articulation, and (2) observation of the child's 
articulation behavior in conversational speech* 

Reg. 300.534 Ree valuation. 

Each State and local educationatfagency shall insure: 

(a) That each handicapped child's individuaJized educa- * 
tion program is reviewed in accordance with Rees 
300.340-300.349 of Subpart C, and 

(b) That an evaluation of the child, based on procedures 
which meet the requirements under Reg. 300.532, is con- 
ducted every, three years or more frequently if conditions 
warrant or, if the child's parent or teacher requests an 
evaluation. 

(20U.S.C. I4t2(5Xc)) I* 

* r * * - . 

ADDITIONAL PROCEDURES FOR EVALUATING 
'SPECIFIC LEARNING DISABILITIES 



Reg. 300.540 Additional tearti members*. 

In evaluating a child suspected of having a specific learn- 
ing disability,, in addition to the requirements of 



E-34' 



SUPPLEMENT 45 
APptta, 1981 



is 



REGS. 300.540 



102:82 



EDUCATION for the HANDICAPPED LAW REPORT 



. "*cg.'300.532 v each public agency shall include on the mul- 
\ . Jisciplinary evaluation team: 

(a)(1) The child's regular teacher; or 

(2) If tfce child does net have a regular teacher, a/cgular 
classroom teacher qualified to teaclxa child of his or her age* 

,or / . 

(3) F«r a child of less than school age. an individual 
qualified by the State educational agency to teach a child I of 
his or.her age; and 

(b) At least one person qualified to conducf individual diag- 
nostic examination of children, such as a school 
psychologist, speech. language pathologist, or remedial read- 
ing teacher. S 

(20 U.S.C. 1411 note) 

(Adopied in 43 Fed. Reg: 65083 (Dec. 29, 1977).}*' 



Reg. 300.541 Criteria for determining the existence of a 
specific learning disability. 

(a) A team may determine that a child has a specific 
learning disability if: 

H ) Th©*ehild does not achieve cbmraensurate with his or 
her age and ability levels jn one or more of the areas listed in 
paragraph (a)(2) of this section, when provided with learning 
experiences appropriate for the child's age and ability levels; 
and * • 
, {2\ The teanvfinds that a child has a severe discrepancy 
f ween achievement and intellectual ability in one or more 
\;f th$ following areas: 

U) Oral expression^ * 
(ii) Listening comprehension; 
f iii) Written expression; 
(iv) Basic reading skill; 
x{y\ Reading comprehension; 

(vi) Mathematics calculation; or 

(vii) Mathematjc reasoning. ' * * 
(b)The team may not identify a child as having a specific 

learning disability if the severe discrepancy terweet) ability 
and achievement is primarily the result of: 

(1) A visual, hearing.'or motor handicap; 

(2) Mental retardation; 

(3) Emotional disturbance; or 

(4) ^Environmental, cultural or economic disadvantage. 
CO U.S.C 1411 note.) 

~ [Adopted in 43 Fed Reg 65083 (Dec.* 29, I977).f 



Reg. 300.542 Observation. 

fa) At least one team membcrother than the child's regular 
teacher shall observe Ihcyhild'sucadcmic performance in the 
regular classroom selling, 

(b) In the case of a chHd of less than school age or out of 
school, a team member shall observe the child in an environ- 
ment appropriate for a child of that age. - 

(20 U.S.C 1411 note ) 

[Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).) 



Reg. 300.543 Written report. 

(a) The team shall prepare a written report of the results of 
the evaluation. 

(b) The report must include a statement of: * 

(1) Whether the child has a specific learning disability; 

(2) The basis for making trie determination; 

(3) The relevant behavior noted during the observation of 
tine child; 

(4) The relationship of that behavior to the child's 
academic functioning;, 

(5) The educationally relevant medical findings, if any; 

(6) Whether there Is a severe discrepancy between 
achievement andability ^hich is not correctable without 
S ^ u^ ucat ^ . nd related services; and 

(7TTTie determination of the team concerning the effects of 
environmental, cultural, o'r economic disadvantage. 

(c) Each team member-shall certify in writing whether the 
report reflects his or her conclusion. If it doc^s not reflect his 
or her conclusion, the feam.member must submit a separate 
statement presenting his or her conclusions. x 

(20 U.S.C. 1411 note.) 

[Adopted in 43 Fed. Reg. 65083 (Dec. 29, 1977).) " 

LEAST RESTRICTIVE ENVIRONMENT * . 
Reg. 300.550' General. 

(a) Eadf State educational agency shall insure that each 
public agency establishes and implements procedures which 
meet the requirements of Regs. 300.550-300.556. 

(b) Each public agency shall' insure: 

(0 That to the maximum extent appropriate, handicapped 
children, including children in public or private institutions 
orothercare facilities, are educated with children who are not 
handicapped, and 
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(2) That special classes, separate schooling or other re- 
moval of handicapped children from the legular educational 
environment occurs onl> when the nature or seyerity'of the 
handicap is such that education in regular classes with the use 
of supplementary aids and services cannot be achieved 
satisfactorily. 

(20 USC. I4|2(5)(B); l4!4(a)(!)(C)(iv))* ^ 

Reg. 300.551 Continuum of alternative placements. 

(a) Each public agency shall insure that a continuum of 
alternative placements is available Jp meet the needs of 
handicapped children fot special education and related 
services 

(b) The con/muum required under paragraph (a) of this 
section must - 

(1) Include the alternative placements listed in the defini* 
lion of special education under Reg. 300. \3J)f Subpart A 
(instruction in regular classes, special .classes, special 
schools, hume instruction, and instruction in hospitals and 
institutions), and 

(2) Make provision for supplementary services (such as 
resource room or itinerant instruction) to" be provided in 
conjunction with regular class placement: 

(20 U S C I4I2(5)(B)) , 

Reg. 300.552 Placements. ^ 

Each public*agency shall insujj 4hat: 

(a) Each handicapped child's educational placement. 

(1) Is determined at least annually. 

(2) Is based on his or her individualized education pro- 
gram, and " 1 - J 

(3) is as close as possible to the child's, home; x 

(b) The various alternative placements included under 
v Reg. 300 551 are available^) the extent necessary to imple-' 
rnent the individualized education program fpr eacfi handi- 
capped child. * 

(c) Unless a handicapped child's individualized education 
program requires some other arrangement, the child is edu- 
cated in the school which' he^or she woufd .attend if not 
handicapped, and ^ ^ 

(d) In selecting the least restrictive environment, corisujer- 
ation is given to any potential harmful effect on the child or 
pn the quality of service* which hctor she needs. 

(20US.C 1412(5XB)) & 

Comment Reg 300. 552 includes sgrnc of the main factors which 
must be considered^ inj&teiStaiainerfhe "extent to which a handi- 
capped child can be ejjicated ^figjbhildgen .who are not handi- 
capped The overriding r$e in this section is that, placement deci- 



sions must be made oh an individual basis. The section also requires 
each agency to have various alternative placements available, in 
order to insure that each handicapped child receives an education 
which is upfjfopriule to his or her individual needs. 

The analysis of the regulations for Section S04 of the Rehabilita- 
tion Act of 1973 (34 CFR Part 104— Appendix. Paragraph 24) 
Includes several points regarding educational placements of handi- 
capped children which are pertinent to this section: 

1 . With respect to determining proper placements, the analysis 
states: • • it should be stressed that, where a handicapped child 
is so disruption a regular classroom Aat the education of other 

i students is significantly impaired, the needs of the handicapped 
child cannot be met in that' environment. ^Therefore regular place^ 
ment would not be appropriate to his or her need • • V 

2. With respect to placing a handicapped child in an alternate * 
setting, the analysis states that among the factors to be considered in 
placing a child is the need to place the child as close to homcas 
possible. Recipients are required to take this factor into account in 
making placement decisions. The parents* right to challenge the 
placement of their child extends not only to placement in special 
classes or separate schools, but also KTpIacemcnt in a distant school, 
particularly in a residential program An equally appropriate educa- 
tion program may exist closer to home; and this issue may be raised 
by the parent under the due process provisions of this subject 

Reg. 300.553 Non-academic settings. 

In providing or arranging for the provision of non- 
academic and extra-curricular services and activities, includ- 
' ing meals, recess periods, and the services and activities set 
forth in Reg. 300. 306\of Subpart C. each public agency shall 
insure that each handicapped child participates with non- 
handicapped children in thdse services and activities to the 
maximum extent appropriate to the, needs of that child. . 

(20U.S.C. 14*12(5X8)) ' 

Comment Reg. 300.553 is taken from a new requirement in the 
finafrregulalions for Section 504 of the Rehabilitation Act of 1973. 
With respect to this requirement, the analysis of the Section 504 
Regulations includes the following statement: '*[Ai new paragraph! 
specifies that handicapped children must also be provided non- 
academic services in as integrated a setting as possible. This re- 
quirement is especially important for children whose edocarional 
needs necessitate their being solely with other handicapped children 
during most of each day. To the maximum extent appropriate, • 
children in residential settings are also to tie provided opportunities 
for participation with other children." (45 CFR Part 
84 — Appendix. Paragraph 24 } t 



Reg. $00,554 XhiWren'in public or private institutions^ 

t Each State educational agpney shall make arrangements 
with* public and private institutions (such as a memorandum 
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f agreement or special implementation procedures) as may 
e necessary to insure that Reg 300 550 is effectively 
implemented. 

(20 US C !4I2(5)(B)) # ' 

Comment Under Section 6!2(5)(B) of the statute, the require- 
ment to educate handicapped children w«h nonhandicapped chil- 
dren also applies to children in public and pnvale institutions or 
other care facilities. Each State educational agency must insure that 
each applicable agency and institution in the State implements this 
requirement Regardless of other reasons for institutional place- 
ment, no child in an institution who is capable of education in a 
regular pu^c school setting may be dented access to 7 in education in 
that setting 



Reg 



300.555 ' 
activities. 



Technical assistance and training 



Each State educational agency shall cany out activities to 
insure that teachers and administrators in all public agencies: 
, (a). Are fully informed about their responsibilities for im- 
plementing Reg. 300 550, and 

(b) Are provided with technical assistance .ana 1 training 
necessary to assist them in this effort. 

(20US.C. 1412<5XB)) 



eg. 121.556 Monitoring activities. > 

(a) The State educational agency shall cany out activities 
tosnsure that Reg 3(30 550 is implemented by each public 
agency. 

(b) If there is evidence that a public-agency makes place- 
ments that are inconsistent with Reg. 300.550 of this subpart, 
the State educational agency: 

(1) Shall review the public agency justificau" on for its 
actions, and 

(2) Shall assist in planning and implementing any neces- 
sary corrective action. ' . 

it- " * 

(20 U.S.C. ^412(5KB)> 

CONFIDENTIALLY OF INFORMATION 

Reg. 300.560 Definitions. 
As used jn this subpart: 

"Destruction* ' means physical destruction or removal of 
personal identifiers from information so thgtthe information 
is no longer personally identifiable. 



,f Educanon records" means the type of records covered 
under'the definition of "education records" in Part 99 of this 
title (the regulations implementing the Family Educational 
Rights and Privacy Act of 1974). 

"Participating agency" means any agency or institution 
which collects, maintains, onuses personally identifiable 
information, or from which information is obtained, under 
this pan. 

(20 U.S.C. 14I2(2)(D); 1417(c)) 



Reg. 300.561 Notice to parents, ' 1 

(a) The State educational agency shall give notice which is 
adequate to fully inform parents about the requirements 
under Reg. 300.128 of Subpart B, including: 

( 1) A description of the exterjt td which the notice is given 
in the. native languages of the various population groups in 
the State;. 

if (2) A description of the children on whom personally 
identifiable information is maintained, the types of informa- 
tion sought, the methods the State intends louse in gathering 
the information (including the sources from whom informa- 
tion is gathered), and the uses to be made of the information. 

(3) A summary of the policies and procedures which pan 
ticipating agencies must follow regarding storage, disclosure 
to third parties, retention, and destruction of personally iden- 
tifiable information; and ' 

(4) A description of all of the rights of parents and children 
regarding this information, including the rights under Section 
43Jvotyhe General Education^ Pro visions Ac* anp^art 99 of 
this title (the Family Educational RightsSuid Privacy Act of 
1974, and implementing regulations). - 

(b) Before any major identification, location, or evaluation 
activity, the notice must be published or announced in news- 
papers or other media, or both, with circulation adequate to 
notify parents throughout the State of the activity. . 

(20U.S.C. 14312(2XD); 1417(c)) 



Reg. 300.562 Access rights. 

4 (a) Each participating agency shall # permit parents to in- 
spect and review any education records relating to their 
children which are collected, maintained, or used by the 
agency under this part. The agency shall comply with a 
request without unnecessary delay and>before any meeting 
regarding an individualized education program or hearing 
relating to the identification, evaluation, or placement of the 
child, and in no case more than 45 days after the request has 
been made. " ' '* . 
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(b) The right to inspect and review education records under 
this section includes: > * 

( l ) The nghi to a response from the participating agency to 
reasonable requests for explanations and interpretations of • 
the records; 

(2>The right to request that the agency provide copies of 
the records containing the information if failure to provide 
those copies would effectively prevent the parent from exer- 
cising the right to inspect and review the records; and 

(3) The right to have a representative of the parent inspect 
and review the records. y 

(c) An agency may presume that the parent has auihorityto 
inspect and review records relating to his or her child unless 
the agency has been advised that the parent does not haye the 

' authority under applicable State law governing such matters 
as guardianship, separation, and divorce. 

tfOU.SC a 14l2(2XD): 1417(c)) 

Reg. 300*563 Record of access. 

Each participating agency shall keep a record of parties 
obtaining access lo education records collected, maintained, 
or used under this part (except access by parents and au' 
ihonzed employees of the participating agency), including 
the name of the party, the date access was given, and the 
purpose for which the party is authorized to use the records. 
(20U.SC I4|2(2)(D): I4l7fcy 0 

Reg. 3Q0.564 Records oti more than one child. 

If any education record includes information on more than 
• one child, the parents of those children shall have the right to ' " 
inspect and review only the information relating to their child 
or to be informed of that specific information. 
(20 U S C I4!2(2)(D); \4\l(c\) j 

Reg. 300.565 List of types and locattons^f information. 

Each participating agency shall provide parents on request 
a list Of the types agd locations of education records C oN 
lected. maintained, or used" by the agency. 

(20 USC I4|2(2KDK 1417(c)) • *• 

Reg. 300.566 Fees. 

(a) A participating education agency may charge a fee for 
copies of recoalsAvhich are made for parents under this part if 
the fee does not effectiveJy prevent the parents from exercis- 
ing their right tQ inspect and review those records. * . * 

(b) A participating agency may not charge a fee to search 
for or to retrieve information under this* part. . 

(20US.C. I4l2<2XD)f 1417(c) ^ * 

r . • ' ' 1 i 



Reg. 300.567 Amendment of records at parent's 
request. 

(a) A parent' who believes that information in education 
records collected. maintained, or used under this part is 
inaccurate or misleading or violates the privacy "or other 
rights of the child, may request the participating agency 
which maintains the information to amend the information. 

(b) The agency shall uecide whether to amend the informa- 
tion in accordance with the request within a reasonable period 
of time of receipt of the request. 

(c) If the agency decides to refuse to amend the informa- 
tion in accordance with the request it shall inform the parent 
of the refusal, and advise the parent of the right to a hearing 
under Reg. 300.568. 

* (20US.C. J4I2(2)(D); 1417(c)) s 

• Reg. £00.568 Opportunity for a hearing. * 

The agency shall, on request, provide an opportunity for a 
hearing to challenge information in education records to 
insure that it is not inaccurate, misleading, or otherwise in 
violation of the privacy or other rights of the child. 

(20U.S.C. I4!2(2)CD); 1417(c)) 
Reg.300.56| Result of hearing. 

(a) If, as a result of the hearing, the agency decides that the 

• information is inaccurate, misleading or otherwise in viola- 
ftion of the pri vadffcr other rights of the child , it shall amend 
the information accordingly and so inform the parent in 
writing. 

(b) If t as a result of the hearing, the agency decides that the 
information is nognaccurate, misleading, or otherwise in 
violation of the privacy of other rights of the child, it shall 
inform the parent of the right to place in the records it 
maintains on the child a statement commenting on the infor- 

: mation or setting forth any reasons for disagreeing with the 
decision of the Agency. 

(c) Any explanation placed in the records of the child under 
this section must: 

(1) Be maintained by the agencyjis part of the records of 
the child as long as the record or contested portion is main- 

• tained by the agency; and 

(2) If the records of the child or the contested portion is 
Disclosed by the agency to any party, the explanation must 
also be disclosed to the party. t\ 

(20 U.S.C HI2(2)(D); 1417(c)) ' 

Reg. 300.570 Hearing procedures. < 

A hearing held underReg. 300.568 of this subpart must be 
conducted according to the proceduresHinder Reg. 99 '92 of 
this title.- t . 

(20 U.S.C. I4I2(2XD); 1417(c)) 
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r 300.571 Consent. 

" ta) Parental consent must be obtained before personally t 
identifiable information is: 

( 1) Disclosed to qny one other than officials of participating 
agencies collecting or using the information under this part, 
subject to paragraph (b) of this section; or 

(2) Used for any purpose other than meeting a requirement 
under this part. * ■ 

(b) An educational agency or institution subject to^art 99 
of this title may not release information from education 
records to participating 'agencies without parental consent 
unless authorized to do so under Part 99 of this title. 

(c) The State educational agency shall include policies and 
procedures in its annual program plan which are used in the 
event that a parent refuses to provide consent under this 
section. 

(20U.S C |412<2XD); 1417(c)) 



Reg. 300.572 Safeguards. 

(a) Each participating agency shall protect the confiden- 
tialit) of personally Identifiable information at collection, 
storage, disclosure, and destruction stages. 

"(b) One official at each participating agency shall assume 
responsibility for insuring the confidentiality of any person- 
-ally identifiable'informatton. 

(c)'All persons collecting or using personally identifiable 
'ormation must receive training or instruction regarding the ■ 
At% policies and procedures under Reg. 300. 129 of Sub- 
pfort B and Part 9$ of this title. 
K (d) Each participating agency shall maintain, for public 
inspection, a' current listing ef the names and positions of 
those employees within the agency who may have access to 
personally identifiable information. 



(20US.C t£l2(2)(D>: 1417(c)) 



Comment Under Reg 300.573. the personally identifiable in- 
formation on a handicapped child may be retained permanently 
unless the parents request that it be destroyed. Destruction of rec- 
ords is the best protection against improper and unauthorized disclo- 
sure. However, the records may be needed for other purposes. In 
informing parents about their rights under this section, the agency 
should remind them that the records may be needed by the child or 
the parents for social security benefits or ojher purposes. If the 
parents request that the information be destroyed, the agency may 
retain the information in paragraph (b). 



Reg. 300.574 Children's rights. 

The State educational agency shall include policies and 
procedures in its annual program plan* regarding' the extent to 
which children are afforded rights of privacy similar to those 
afforded to parents, taking into consideration the age of the 
child and type or severity of disability. 

(20 U.S.C. 1412(2KD); 1417(c)) 

Cotmnent. Note that under the regulations for the Family Educa- 
tional Rights and Privacy Act (45 CFR 99.44(a)), the rights of 
parents regarding education records are transferred to the student at 
age 18. * 



Re£. 300.575 Enforcement. * 

The State educational agency shall describe in its annual 
program plan the policies and procedures, including sanc- 
tions, which the State uses to insure that its policies and 
procedures are followed and that the requirements of the Act 
and the*regulations : in this part are met. 

^* 1 

(20 U.S.£. 1412(2XD); 1417(c)) 



Reg. 300.573 Rest ruction pf information. 

(a) The public agency shall inform parents when person-' 
ally identifiable information collected, maintained, or used 
under this part is no longer needed to provide educational 
services to the child. 

(b) The information must be destroyed at the request of the 
parents. However, a permanent record of a student's name, 
address, and phone number, his or her grades, attendance 
record, classes attended* grade level completed, and year 
completed may be maintained without time limitation. 

' (20 U.S.C. 141 2(2XD); 1417(c)) * 



( 



Reg. 300.576 Office of Education. 

If the Office of Education or its authorized representatives 
-collect any personally identifiable information regarding 
handicapped children which is not subject to 5 U.S.C. 552a 
, <The Privacy Act of 1 974) , the Commissioner shall apply the 
requirements of 5 U.S.C. Section 552a.(b)(lM2), (4)-(l 1); 
(c); (d); (e)(1); (2); (3XA), (B), and (D), (5)-(10); (h); (m); 
and (n)7and the regulations implementing those provisions in 



Part 5b of this title. 
(20 U.S.C. 14I2(2XD); Ul7(c)) 



t 
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Reg. 300.580 Opportunity for a hearing. . 

The Commissioner gives a State educational agency rea- 
sonable notice and an opportunity for a hearing belore taking 
any of the following actions: 

(a) Disapproval of a State's annual program plan under 
Reg. 300. 1 13 of SubpartB. * , 

(b) Withholding payments from a Stale under Reg 
300.590 or under Section 434(c) of the General Education 
Provisions^Act. 

(c) Waivftig the requirement under Reg. 300.589 of this 
subpart rcgard.rfg supplementing and supplanting with funds 
provided under Part B of the- Act. 

•COU.SC. I232c(c): I4f 3(a)(9)(B): 1413(c): 1416) 



Reg. 300.589 Waiver of requirement regarding sup- a 
plementing and supplanting with Part B funds. ' • 

(a) Under Sections 613(a)(9)(B) and 6l4(a)(2)(B)(ii) 0 f 
the Act. State and local educational agencies must insure that 
Federal.funds provided under Pan B of the Act are used to 
* supplement the level of State and local funds^xpended for 
the education of handicapped children, and in no case to 
supplant those State and local funds. Beginning with funds 
appropriated for fiscal year 1979 and for each following 
fiscal year, the nonsupplantjng requirement only applies to 
funds allocated to local educational agencies. (See Reg. 
3P0.372.)- — '. j p 

' (b) If the State provides clear and convincing evidence that 
, all handicapped children have available to them a free appro- 
priate public education, the Commissioner may waive in part 
the Requirement under Sections 613(a)(9)(B) andf 

6)4(a)(2)(B)(ii)of the Act if the Commissipner concurs with 
the evidence provided by the State. 



(c) If a State wishes to request a waiver, it must inform tne 
Commissioner in writing. The Commissioner then provides 
the State with a finance amKmembership report form which 
provides the basis foMh«^ request. • % 

(d) In its request for a waiver, the State shall include the 
results of a special study made by the State to obtain evidence 
of the availability of a free appropriate public education to all 
handicapped children. The spcciaLstudy must include state- 
ments by u representative sample organizations Which deal 
with handicapped children, arid parents and teacher* of 
handicaqped'children. relating to the following areas: • .' 

(I) The adequacy a'nd comprehensiveness of the S&te's 
children aJd 3 ''" 8 ' '^"''ty'" 8 ' and eval «a''ng handicapped 

C0S ' ,0 P arents ' if a "y. for education for children 
enrolled ,n public and private day schools, and irtiwblic and 
private residential schools and institutions. and'# 

(3) The adequacy of the State's due process procedures. 

CeTln its request for a waiver, the State shall include 
/■nance data relating to the availability 0 f a free appropriate . 
pub he education for all handicapped children, including: 

(1) The total current expenditures for regular education" 
.programs and special education programs by function and by 
source of funds^State. local, and Federal}' for the previous 
school year, ahd 

* ' (2) The full-time equivalent membership of students en- 
rolled in regular programs and in special programs in the 
previous school year. 

(OThe Commissionerconsiders the information which the 
State provides underparagraph (d) and (e) of this section, 
along with any additional information.he may request or 
obtain through on-site reviews of the State's education pro- ■ 
grams and records, to determine if a|l children have available 
to them a free appropriate public education, and if so. the 
extent of the waiver. 

D (g) J?! S,a,e may re q u «t a hearing under 
Regs. 300.580-300.583 with regard , 0 any final action by the 
Commissioner under this section. ' / . 

(20 U.S.C. 1411(c)(3); I4l3(aK9)(B)) ' V 
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Subpart F— State Administration 

' STATE EDUCATIONAL AGENCY 
RESPONSIBILITIES: GENERAL 



Reg. 300.600 Responsibility for all educational 
programs. 

(a) °the .Slate educational .agency is responsible for 
insuring; 

(1) That (he requirements of this part are carried out* and 

(2) That each educational program fgr Handicapped chil- 
dren administered within the State, including each program v 
administered by. any other public agency: '* 

(i) Is under th6 general^upcrvision of the parsons Respon- 
sible for educational prograny for handicapped children in 
the State educational agency, and ' 0 * .* • , fc 

(u) Meets education standards of Jhe State educational 
agency (including the requirements of this part). j 

(b) The State must comply with* paragraph (a) of this 
section through State statute, State regulation, signet) agree- 
ment between respective agency* officials, or other 
documents 

(20U.S.C. 1412(6)) 



Comment The requirement in Reg. 300.600(a) is taken essen- * 
tialiy verbatim from section 612(6) of the statute and reflects the 
desire of the Congress for a central potot of responsibility aiwl 
accountability in the education of handicapped children within each 
State. With respect to State educanonal agency responsibility, (he 
Senate Report on P.L 94*142 includes the following statements: 

.This provision is included specifically to assure a single line of 
responsibility with regard to the education of handicapped children, 
and to assure that in the implementation of all provisions of this Act 
and irt/rarrying out the right to education for handicapped children, 
the State educational agency shall be the responsible agency * * *. 



VYithouAis requirement, tnere is an abdication oY responsibility, 
for the education of handicapjjed children. Presently, in <rhany 
1 States! responsibility is divided, copending upon-the age of the 
handicapped cfrild^ sources of funding, and type^brTservicfs tie* 
li*ercd>wbifeftie Committee understands that different agencies 
may) in fact, deliver services, the responsibility must remain in a 
central agency overseeing the education of hildicapped children, so 
that>failure to deliver services or the violation of the", rights of 
handicapped children is squarely the responsibility of one agency. 
'(Senate Report No. 94-168, p. 24 (I97#J * , 

In mfeeUrig the requirements of this section, there area number of 

* acceptable options which % may be adopted, including theipllowing: 

( I? V^rilten agreements are developexM^tween respective State 
agencies ^onCeromg £tat< educational* agency standards^ and 
monitoring. These agreements are binding on uVJocal or regional 

• counterparts of each State agency. . * , , 4 # 

V (2) The Governor's Office issues an administrative directive 
t establishing the State-educational agency responsibility. 

(3> State law, reeulation^-or policy Obsignates the State educa- 
lioi»al agency as responsible for establishing standards fot ail edjc*; 
iional programs forme handicapped, and includes responsibility for*, 
HnWlonrig. ^ . "* m 

(4) State law- nfefhdateS thawhe State educational agenesis re- 
sponsible f foT all educational programs. • ^ 4 * 



v 



gUSE OF -FUNDS 



Reg. 300.620 Federal funds for State administration. 

A State may use five percent of the total State allotment in 
.any fiscal year under Part B of the Act, or $200,000, 
whtchettr is greater, fpr administrative jwsts related to carry- 
ing oijt sections 612 and 613 of the Act. However, this^ 
amount cannot be greater than the amount which the State 
may use under Reg. 300.704 or Reg. 3(^.705, as the case, 
may be. . 

(20U.S.C. 141 1(b), (c)). S 
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'^eg. 300.621 AU^ablc coslg. - 

(a) The Stale educationaLagency may use fuhds under 
Reg, 300.620 of this Subpart for, - , 4fc 

f\\ ArlrM«nietra4iAii /-» f ilia <->\. _ . . . 



(1) Administration of the a'nnuakprogram plan and for 
planning at the State level . including planning, or assisting in 

• the planning, ofpTt>gfoms or projects for the educatioa of 
" . handicapped chikkefos^ 

(2) 'Approval, ttiperviston, monitoring, and evaluation of 
the effectiveness of local programs and projects for the edu- 
cation of handicapped children; % - 1 

(3) Technical Assistance to local educatjonal agencies with 
respect to th^ requirements of this partr 

^ (4) Leadership services fpr the program sin>ervision and x 
management ff special education activities for handicapped 
children; and „ — % ^^au 

(5) Other State leadership ^activities and consultative 
services. 

(b) The State educational ageftcy shall use the remainder of 
its fitads under Keg. 300.620 in accordance with' Reg. 
' 300.370 of ^ubpart • 

(20US.C. 1411(b). (c)) K ' ^ 
STATE ADVISORY PANEL 



( 



Reg. 300.650 Establishment* 

(a) Each State shall establish, in accordance with the 
revisions of this subpart, a- State advisory panel on the 
Jucation of handicapped children. 

(b) The advisory panel nfljfl be appointed by tfie Governor 
or any other official authorized under State law to make those 
appointments. 

(c) If a State has an existing advisory panel that can 
perform the functions in Reg. 300.652, the State may modify 
the existing panel so that it fulfills all of the requirements of 
this subpart, instead of establishing a new advisory panel. 

(20U.S.C. 1413UX12)) 



Reg. 300.651 Membership. 

la) TM^membership of .the State advisory panel must be 
composed of persons involved in or concerned with the 
education of handicapped children. The membership must^ 
include at least one person representative of each of, the' 
following grojips: 

(1) Handicapped individuals. t - 

(2) Teachers of handicapped children. 

(3) Parents of handicapped children. J 

) 



(4) State and local educational officials. 

(5) Special education program administrators. * 

(b) The State may expand*the advisory panel to include 
additional personsin the groups listed m paragraphia) of this 
section and representatives of otfier groups not listed. 

(20U.S.C. l4l31aKI2)) " . 

Comment. The membership of the State advisory panel, as listed 
in paragraphs (a)( l>(5), is required in section 613(a)( 12) of the Act 
As indicated^ paragraph (b). th»cotnposition of the panel apd the 
number of members may be expanded at the discretion of the State/ 
In adding to the membership, consideration could be riven to 
having: « ^ 

(J) An impropriate balance between professional groups and 
consumers (i.e., parents, advocates, and handicapped individuals);' 

,(2) Broad rcprescnUtiomVithin the^consumer-advocate groups 
to insure that the interests'and points of view of various parents! 
Tnted- h « n <JLcapped individuals are appropriately 

i representation within professronal groups (e.g., (a) 
education personnel", (b)~spedal educators, including 
.k-^j, trainers, and administrator*, who can properly 
i dimensions in the education of handicapped chil- 
dren, and (c) appropriate related services personnel); and 

(4) Representatives from other State advisory' panels (such as 
vocational education). 

s If a State elects to maintain a small advisory panel (e.g.* 10-15 
members), the panel tae'lf could take steps to insure that it (I) 
consults with and receives input from various consumer and special " 
interest professional groups, and (2) establishes committees foe 
particular short-term purposes composed of represenutives/from 
those input groups. , 7 



Reg* 300.652 Advisory panel functions. 

The State advisory panel shall: * 

(a) Advise the State educational agency of unmet needs 
within the State to tfte education of handicapped children; 

(b) Comment publicly on the State annual program plan 
and rules or regulations proposed for issuance by the State * 
regarding the education- of handicapped children and the ▼ 
procedures for distribution of funds under this part; and ' • 

(c) Assist the State in developing and reporting such in- 
formation and evaluations as may assist the Commissioner in 
the performance of his responsibilities under Section 618. 
(20U.S.C. l4l3(aXI2)) 

Reg. 300.653 Advisory panel procedure^. 

(a) The advisory panel shall meet as often as necessa 
conduct its business. 

* (b) Py J^Iy 1 of each year, the advisory panel shall submit 
an annual report of panel activities and suggestions to the 
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State educational agency . This report must be made available 
to Che public tn a manner consisteRt,with other public report 
ing requirements under this part. 

(c) Official minutes must be kept on all panel meetings and 
shall be made available to the public on request. 

(d) All advisory panel meetings and agenda items must bc c 
publicly announced prior to the meeting, and meetings must 
be open to the public*. ** 

(e) Interpreters and other necessary service* must be pro- 
vided at panel meeting? for panel members or participants 
The State may pay for these services from funds under Reg 
300 620.. , 

(OThe advisory panel shall serve without compensation 
but the State must reimburse the panel for reasonable and 
necessary expenses for attending meetings and performing 
duties: Thjp Staie may use funds under Reg* 300.620 for this 
purpose. „ 



(20U.S.C. I413faX!2)) 



* Subpart G~ Allocation of Funds;' 
Reports 6 

. ALLOCATIONS 

Reg. 300.700 Special definition of the'term State. 

* * 

For the purposes of Regs. 300.701, 300.702 /and 
300.704-300 708, the term "State" does not include Qyam, 
American Samoa, the Virgin Islands, and the Trust Territory 
of the Pacific Islands. 

(20 U.S.C. f4!!(aX2)) 

Reg. 300.701 State entitlement; formula. 

<a) The maximum amount of the grant to which a State is 
entitled under secticjn 61 1 of the Act in any fiscal year is equal 
to the; number; of handicapped dnldren aged three through 21 
in the State* who are recciving^||c ial education and related 
services, multipJiecfby the applicable percentage, under par- 
agraph (b) of this section, of the average per pupil expendi- 
ture in public elementary and secondary schools in the United 
States. 

(b) For the purposes of the formula in paragraph (a) of this 
section, the applicable percentage of the average per pupil 
expenditure in public elementary and secondary schools in 
|he United States for each fiscal year is: 

(1) 1978—5 percent, # 

(2) 1979— 10 percent, s 
' (JM980— 20 percent, 

(4) 1981—30 percent, 

(5) J982, and for each fiscal vear after 1982, 40 percent. 
(20 U.S.C. 141 1(a)(1)) 



(c) For the purposes of this section, the averge per pupil 
expenditure in public elementary and secondary schools in 
the United States, means the aggregate expenditures during 
the second fiscal year preceding the fiscal year for which the 
computation is made (or if satisfactory data for that year are 
not available at the time of computation, thendunng the most 
recent preceding fiscal year for which satisfactory data are 
available^ of all local educational agencies in the United 
States (which, for purposes of this section, means the fifty 
States and the District of Columbia), plus any direct expendi* 
tures by the State for operation of those agencies (without 
regard to the source of funds from which either of those 
expenditures are made), divided by the aggregate number of 
children in average daily attendance to .whom those agencies 
provided freef>ublic education during that preceding year, 

(20U.S.C. 1411(a)(4)) 



Reg. 300.702 Limitation's and exclusions. , 

(a) In determining the amount of a grant under Reg. 
300.701 of this subpart, the Commissioner may not count: 

(\) Handicapped children in a State to the Extent that the 
number of those children is greater than 12 percent of the 
number of all childrer^aged five through 17 in the State; and 

(2) Children with specific learning disabilities to the extent 
that the number of those children is greater than two percent 
of the number of all children aged five through 17 in the State; 
and , 

(3) Handicapped children who are counted under section 
' 121 ofthe Elementary and Secondary Education Act of 1965. 

(b) For the purposes of paragraph (a) of this section, the 
number of children aged five through 17 in any State shall be 
determined by the Commissioner on the basis of the most 
recent satisfactory data available to him. 

(20 U.S.C. 1411(a)(5)) 

[Subparagraph (a)(2) was deleted in 42 Fed. Reg. 65083" (Dec. 29. 
1977); however, subparagraph (a)(3) was not renumbered.) 



Reg. 300.703 Ratable reductions. 

{a) General, If the sums appropriated for any fiscal year for 
making payments to States under section 611 of the Act are 
not sufficient to pay in full the total amounts to which all 
States are entitled to recefvfe for that fiscal year, the 
maximum amount which all States are entitled to receive for 
that fiscal year shall be ratably reduced: In case additional 
funds become available for making payments for any fiscal 
year during which the preceding sentence is applicable, tho5C 
reduced amounts shall be increased on the same basis they* 
were reduced. 

(20 U.S,C. 1411(g)(1)) 
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C(b) Rtporttn$ date* for lotTrhcdmational anemia and 
(I local ions. 

,(l) In any fiscal year in which' the Stare entitlements have 
been ratably reduced, and in which additional funds have nbt 
been made available to pay in full the total of the amounts 
under paragraph (a) of this section/ the State educational 
agency shall fix dates before which* each local educational 
agency shall report to4he Stale (he amount of funds available 
to it under this part which it estimates it will expend. \ 

(2) The amounts available under paragraph (a)( l>of this 
section, or any amount which would be available to any other 
local educational agency if it were to submit an application 
meeting the requirements of this part, which the State educa- 
tional agency determines will not be used for the period of its 
availability; shall be available for allocation to Jfiose local 
educational agencies, jn the manner provided in Reg. 
300.707, which the State educational agency determines will 
need and be able to use additional funds to carry out approved 
programs. 

^ (20 U S C J4||(gK:» 



Reg. 300.704 Hold harmless provlsfon. 

No State shall receive less than the amount it received 
undersPart B of the Act for fiscal year 1977. * 

(20U.S C. 14 1 j (a)(1)) 



i 



\. 300.705 
i978. 



Within-State distribution: fiscal year 



. Of the funds receded under Reg. 300.701 of thissubg, 
by any State for fiscal year I97&; 

(4) 50 percent may be used by the State injaccordance with 
the provisions of Reg. 300.620 of Subpart F and Reg. 
-300.370 of Subpart C, and 

(b) 50 percent shall be distributed to local educational 
agencies in the State in accordance with Reg. 300.707. 

(20 U.S.C. 141 1(b)(1)) 



Reg. 300.707 Local educational agency entitlements; 
formula. 

From the total amount of funds available to all local educa- 
tional agencies, each local educational agency is entitled to 
an amount which bears the same ratio to the total amount as 
the number of handicapped children aged three through 2 1 in 
that agency who arc receiving special education and related 
services bears to the aggregate number of handicapped chil- 
dren aged three through 21 receiving special education and 
related services in all local educational agencies which apply 
to th6 State educational agency for funds unddr Part B of the 
Act. 



(20 U.S.C. 1411(d)) 



Reg. 300.708 
funds. 



Restoration of local educational agency 



If a State educational agency determines that a local educa- 
tional agency is adequately providing a free appropriate pub- 
lic education to all handicapped children residingjn the area 
served by the local agency with State and local funds other- 
wise available to the local agency, the State educational 
agency may reallocate funds (or portions of those funds 
which are not required to provide special education and 
related services) made available to the local agency under 
Reg 300.707, to other local educational agencies with in the 
State which are not adequately providing special education 
and related services to all handicapped children residing in 
the areas served by the other local educational, agencies. 

T20 U.S.C. 1414(c)) 



Reg. 300.706 tyithin-State distribution: fiscal year 
1979 and after; % 

Of the funds received under Reg. 300.701 ty any State for 
. fiscal year 1979, and for each fiscal year after fiscal year 
U979: 

(a) 25 percent may be used by the State in accordance with 
Reg. 300.620 of Subpart F and Reg. 300.370 of Subpart C, 

* and 1 

(b) 75 percent shall be distributed to the local educational 
agencies in the State in accordance with Reg* 300.707. 

(20 U.S.C. 1411(c)(1)) * 



Reg. 300.709 Payments to Secretary of Interior. 

(a) The Commissioner is authorized to make payments to 
the Secretary of the Interior according to the need for that 
assistance for the education of handicapped children on 
reservations serviced by elementary and secondary schools 
operated for Indian children by the Department of the 
Interior. * 

(b) The amount of those payments for any fiscal year shall 
not exceed one percent of the aggregate amounts available to 
all States for that fiscal year under Part B of the Act. 

_ 120 U.S.C. l4l 1(0(0) . 
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Reg. 300.710 'Entitlements to Jurisdictions. 

(a) The jurisdictions to which this section applies are 
* Guam, American Samoa, the Virgin Islands, and the Trust 

Territory of the'Pacific Islands. 

(b) Each jurisdiction under paragraph (a) of this section is 
entitled to a grant for the purposes set forth in section 601(c)* 
of the Act. The amount to which those jurisdictions are so 
entitled for any fiscal year shall not exceed an amount equal 
to I percent of the aggregate of the amounts available to all 
States under this part for that fiscal year. Funds appropriated 
for those jurisdictions shall be allocated proportionately 
among them on the basis of the number of children aged three 
through twenty-one in each jurisdiction. However, no juris- 
diction shall receive less than $150,000, dnd other alloca- * 
tions shall be ratably reduced if necessary to insure that* each 
jurisdiction receives at least that amount, 

(c) The amount expended for administration by each juris- 
diction under, this section shall not exceed 5 percent ^>f the 
amount allotted to the jurisdiction for any fiscal year, or " 
$35,000, whichever fs greater. • 

(20 U.S.C 1411(e)) 



REPORTS 



^ • > 

Reg.30».750 Annua! report of children scrved-^report 
requirement. * 

(a) The State educational agency shall report to the Com- 
missioner no later than February ! of each year the number of 
handicapped children aged three through 21 residing in the 
State who a/e receiving special education and related 
services. 

. (b) The State educational agency shall submit the report on 
forms provided by the Commissioner. 
(20U.5.C 1411(a)(3)) 

Comment. It is very important to understand that this report and 
me requirements that relate to it are solely for allocation purposes. 
The population of children the State may count for allocation pur- 
poses may differ from the population of children to whom the State 
must make available a free appropriaie public education. For exam- 
ple, *hjle section frl 1(a)(5) of the Act limits the number of children 
who may be counted for allocation purposes to 12 percent of the 
general school population aged, five through seventeen, a State 
might fin*hat-14f percent (or some other percentage) of its children 
are handicapped. In thai case, the State mustmaJce free appropriate 
public education available to all of those handicapped cjnldren. 



Reg. 300.751 . Annual report of children served— 
information required in the report.*" 

, (a) In its report, the State educational agency shall include 
a table which shows: 

(1) The number of handicapped children receiying special 
, educaiion and related services on December I of that school 

year, . • . . ^ 

(2) The number of those handicapped childre^ within each 
disability category, as defined irMhe definition of ••handi- 
capped children" in Reg, 300.5 of Subpart A; and' \^ 

(3) The number of those handicapped children within each 
of the following age groups: 

(i) Three-through five; 

<ii) Six through seventeen; and 

(iii) Eighteen through twenty-one, 

(b) A child must be counted as being in the age group 
corresponding to his or her age on the date of the count* 
October I or February 1, as the case may be, 

(0 The State educational agency may not report a child 
under more than one disability c*£|&rv, 

(d)Ifa handicapped child haj irA^Ml one disability the* 
State educational agency shall reporttnat child in accordance 
with the following procedure: 

(1) A child who is both deaf and blind must be reported as 
"deaf-bUnd/* f- 

(2) A child who has more than one disability (other than a 
deaf-blind child) must be reported as ••multiharJdicapped. M 
C20 U.S.C 141 l(a)(Jfc 141 l(a)(5KA)(ii); 1418(b)) 



Reg. 300.752 Annual ftport of children served— 
certification, 

The State educational agency shall include^ its report a 
certification signed by*n authorized official of the agency 
that the information provided is aq accurate and undOpHwued 
^count of handicapped children receiving special educatido ' 
and related services on the dates in question. ^ 

(20U.S/C 14H(a)(& 1417(b)) . ' ' 



Reg. 300.753 Annual report of children served— 
criteria for counting children! 

• (« The State educational agenc/ may include handicapped 
• children in itsreport who are enrolled in a school or program * 
wlu^isor^ratedorsuprxyed by a public agency, and which* 
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) f ' (1) Provides them with both Special education and related 
\ jrvicev. or 

(2) Provides theni only with special education if they do 
. not need related services to assist them in benefiting from 
that special education. 

(b) The State educational agency .may not include handj. 
capped children in its report, who: * 

(1) Are not enrolled ii>£ school or program operated or 
supported by a public agency; 

(2) Are not provided -special education that meets State 
standards; 

(3) Are not provided with a related service that they need to 
assist them in benefiting from special education; 

(4) Are counted by a State agency under Section 1 2 1 of the 
Elementary and Secondary Education Act of 1965, as 
amended; or 

(5) Are receiving special education funded solely by the 
Federal Government. However, the State may count children 
covered under Reg. 300.186(b) of Subpart B. 

(20 U.S C. 1411(a)(3): 1417(h)) 

Comment. !. Under paragraph (a), the Stale may count handi- 
capped children in a Head Start or other preschool program operated 
or supported by a public agency if those children are provided 
special education that meets State standards. 

2 "Special education." by statutory definition, must be at no 
cost to parents As of September 1. 1978, under the free appropriate 
public education requirement, both special education and related 
slices must be at no cost to parents. f 

There may be some situations, however, where a child receives 
<occial education from a public source at no cost, but whose parents 
y for the basic or regular education. This child may be counted. 
• he Qffice of Education expects that there would only be limited 
situations where special education would be clearly separate from 
regular education^-generallj&where speech therapy is the only 
special education rt^red by the child. For example, the child 
mightj* in a regular program in a parochial or other private school 
but rSeiying speech therapy in a program funded by the local 
educational agency. Allowing these children to be counted will 
provide incentives (in addition to complying with the legal require- 
mem in Section 613(a)(4)(A) of the Act regarding private schools) 
to public agencies to provide services tochildren in private schools, 
since funds are generated in part on the basis of the number of 
children provided special education and related services. Agencies 



should understand, however, that where a handicapped child is 
placed in or referred to a public or private school for educational 
purposes, special education includes the entire educational program 
provided to the child. In that case, parents may not be charged for 
any part of the child's education. 

A State may not count Indian children oh or near reservations and 
children on military facilities if it provides them no special educa- 
tion. If a Slate or local educational agency is responsible for serving' 
these children, and does provide them special education and related 
services, they may be counted. 



Reg. 3P0.754 Annual report of children served— other 
responsibilities of the State educational agency. 

In addition to meeting the other requirements in this sub- 
part, the State educational agency shall: 

(a) Establish procedures to be used by local educational 
agencies and other educational institutions in counting the 
number of handicappedchildreri receiving special education 
and relafed services; 

(b) Set dates by which those agencies and institutions must 
. report to the State educational agency to insure that the State 

complies with Reg. 300.750(a); 

(c) Obtain certlfip ation from each agency and institution 
.that an unduplicated and accurate count has been made; 

(d) Aggregate the data from the cotfnt obtained from each 
agency and institution, and prepare the reports required under 
this subpart; and 

(e) Insure that documentation is maintained which enables 
the State and the Commissioner to audit the accuracy of the 
count. t 

_(20U.S.C. I4ll(aX3); 14l7(b)) J 

' Comment. States should note that the data required in the annual 
report of children served are not to be transmitted to the Commis- 
sioner in personally identifiable form. States are encouraged to 
.collect these data in non-personally identifiable form. 

[Appendix A. Analysis of Final Regulation, was removed from the 
Code of Federal Regulations in 43 Fed. Reg. 57255 (Dec. 7, 1978). 
The tc*t oC Appendix A is reproduced in Volume I, "Legislative 
History: P.L. 94-142 and Regulations."] 



[Regional Resource Centers begins on page 102:501.] 
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fn re: Case # 079-002 •) FINDINGS OF FACT, CONCLUSIONS 

) j AND DECISION 



\ 



This matter came on for open hearing on October 12, 1979. 
Petitioner, , was not present, 'but was represented by his 

parerrts ' , who were assisted by. David C. Heartman, 

Director of the Cerebral Palsy Center. Respondent Denver Public Schools 
was represented by Theodore .White., Directory of Special Education. 
Testimony and documentary evidence wei(ereceiVed, additional documentary 
evidence as requested by the Hearing Officer was received on October 17, 
.1979, and the Hearing Officer pursaant to \$sent of the parties visited 
,jabin Elementary School on October 25, 1979. Rased upon the testimony 
, and documentary evidence received andj considered, and the visitation, 
the Hearing Officer hereby, makes the following findings of facts* conclusi 
and decisfon. , . , 

1" ■ / JURISDICTIONS ISSUES 

Upon stipulation of the. parties, the Hearing Officer finds 

/ 

that he has proper jurisdiction over the subject matter. and the. parties 
pursuant to Public Law 93-380 as amended by Public taw 94-142, the 
Colorado Rules' For the Administration of the Handicapped Children's 
Educational Act,, and Section 504 of the Rehabilitation Actvof 1973. 

, .f-1 135 • ' A 



It has been stipulated that is a handicapped child under 

the appropriate definitions in said laws. The issue for determination 
is the appropriate placement of in a program )of special 

education. Respondent Denver! Public Schools asserts that its program 
for mentally retarded and 'seriously handicapped at Sabin Elementary 
School is a .free appropriate public education which is provided at 
public expense under public supervision and direction without charge, 
meets the standards of the state educational agency^and is provided 
in conformity with an individualized education prograV which meets 
the requirements of law under Public-Law 94-142. Petitioner 

asserts tjtet the individual education program is unspeciftc,. 
that recreation has not been 'programmed and that the /educational program 
offered is not in'the least ^restrictive environment as required by law. 
Each of these assertions of the Petitioner shall be discussed by the 
Hearing Officer., * 



• FACTS 

\ 

is a' six-year-old, severely mentally retarded, 
hypotonic cerebral palsied hydrocephalic and,visually impaired individual. 
He attended the SEED program at Sewell Rehabilitation Center and^enrolled 
• in the United Cerebral Palsy Center in^Septemt^er of 1976. was 

* * ■ * f ; - 

placed at Sabin Elementary School of. the Denvfer Public Schodls in September. 

< „ • 

of 1978 and has continued there to this date. 

* m < 

In January of 1978 n the Denver Public' Scjjools passed Resolution 
2010" which commenced a process to expand direct services Jo those * 

handicapped individuals who. were not being served by the Denver, Public 

• * * ■ * v 

Schools at the time, 'in February of 1978 1 , the' Denver Public Schools by 
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•Resolution 2016 established a panel 'to advise 'the School Board concerntng 
school-age children presently in community-centered boanTprograms who 
may be eligible for direct services within the public school system. 
Parents with- children below the age of five (5) were apparently, not 
included in Resolution 2016's application. In August of 1978, Dr. James 
O'Hara sent a letter to 'and erroneously advised 

them that N the process of educational staffings had begun and that 

was to be included ir^ that process. This letter was. retracted 

* 

by a letter of August 25, 1978, acknowledging the i?rror and .advising 

tha t , was eligible to attend the publ ic^ school . 

program starting August 30,' 1978, and that should he continue to attend . 

the Cerebral Palsy Center School, there would be no financial support 
, given to that" center from the Denver Public Schools. . On October 17, 

1978 > wrote to the public schools expressing a desire to 

appeal the\decision concerning placement. Simultaneously, Dr. Mary E. 

Franza, Instructional Consultant for the Denver Public School's, wrote to 
advising them of their' right to appeal. Numerous 

communications occurred thereafter, and several conferences were held 

culminating 'in a decision by the Board of Education on April 17, 1979, 
approving the recommendation" of the 2016 comm'ittee. - Subsequent appeal -. • 
to the State Department of Education was attempted by , and 

the matter was finally referred back to arr impartial hearing held on ' 
October 12, 197£. The Healing Officer finds "that although there existed 
a orfe-year delay 'from the time* of initial request by for, 
appeal and the time of impartial hearing, the delay was- not a willful 
or malicious design of the Denver Public' Schools. The delay was 

ft 

occasioned by change in policy and procedures attempting to. implement . 



Resolution 2010 of the Denver Board of Education to expand direct * 
services to thosfe handicapped individuals not being servecj. The Hearing 
Officer finds that the Denver Public Schools responded in timely fashion ' 

to all communications from , and that the frustration 

' \ ■ ■ < • 

of m in affecting a timely appeal vfpti considerable, 

• but unpreventable. AJl proceduraTdefects which may have occurred were 
waived by at the impartial hearing bn October 12, 

1979, and a decision on the merits was requested by both parses. The 

/ Denver Public Schools is reminded of the timelines required by*Public 
Law ,94-142, and such a delay as was occasioned in this case cannof argain 
occur. 



- , ' DISCUSSION 

1. The individualized education program. (Hereafter terme.d I£P). 

The Petitioner asserts that the I'EP is incomplete, and by " 
reference refers the Hearing Officer to the Petitioner's Exhibits "3" 
and M 4" for comparison purposes. The Hearing Officer finds that a staffing ' % 

occurred October 9, 1978, at which* , and representative! 

* • •»* 

of the^Denver Public Schools a-nd United Cerebral 'Palsy Center were present. 
*An IEP containing program recommendations, assessment summary, annual 
goals and short-term objectives was drafted at that tinje. See Respondent's 
Exhibits "AA", "BB" , and "EE". A review oV program "occurred December 11, J 
1978, (Respondent's Exhibit "EE" and M PP^ anc^ a review of program occurred 
March 19, 1979 (Respondent 's, Exhibit "BB" and "CC"). The Hearing Officer 
finds that the IEP and subsequent reviews comply with the requirements of \ 
•Section 121a.. 346 of the Rules and Regulations promulgated August 23, 1977, 
by the Department of Health, Education and Welfare, Office of Education^ "* k 



J 



concerning Education o.f Handicapped Children and Implementation of Part 
B of the Education of the Handicapped Act, hereafter referred to as « the 
Federal Rules apd Regulations. Specifically, th£ IEP includes a statement 
of the child^s present levels of educational performance, annual goals 
including short-term instructional .objectives , Specific special education, 
and related services to be provided to the child, the extent to which 
the child will be able to participate in regular .programs , projected 
times for initiation of services and' anticipated^ rati on of the services, 
and appropriate objective criteria and, evaluation procedures and" schedules 
for determining on at least an annual basis whether the short-term 
instructional objectives are being achieved. As-will be noted hereafter 
the IEP is deficient iti content in regard tofcthe extent of participation • 
irregular education programs (least restrictive environment) and 
recreation shall be considered later in the decision. The Hearing Officer 
specifically finds that the burden of proof upon the Denver Public 
Schools has -keen met, and, that with the exception as noted above, the 
Petitioner's. assertion in this regard is without merit. - 
2. Recreation. • 

The bearing, Officer finds that free appropriate public education 
♦ «. > 

means special education and related services. Related services has been 

defined in. the Federal Rules and Regulations in Section 121a 13(a) *• 
.to be supportive services as are required to assist a handicapped child 
±o benefit from special education, and includes recreation, ^sub- 
paragraph (9) of said section, recreation is .further defined to include 
assessment of leisure function,. therapeutic recreation services, recreation 
programs in the schools and community agencies and 'leisure education. 
The Hearing Office^ has. received testimony from Mr. White that although" 



recreation has not been included in the IEP*to date, the Denver Public 

'Schools would consider recreation if appropriate, testified 

y ' 

that she\ considered recreation such as the water activities to be a form 
^ Df physical therapy. Ttte Hearing Officer finds, that the Denver Public 
Schools have specifically considered the physical therapy needs of . 

• and have structured a program to meet those needs adequately: 
' From the evidence before him, the Hearing Officer cannot find that 
recreation is required to assist * to benefit from the special 

education p.rogram, and therefore, cannot f tncT that the related service 
of recreation need be provided under the concept of "free appropriate 
public education." + , 

3. Least restrictive environment. 

- ( 

The Denver Public Schools asserts that r has been . 

placed in the least restrictive environment by virtue of placement in 

Sabin Elementary School, a school having c]ersses for both handicapped 

^Vid nonhandicapped individuals. for the^lVtitibner asserts 

that least restrictive, environment includes, contact with nonhandicapped 

children, field trips^ into fte public sector, lunch with nonhandicapped 

children, and in general, a greater opportunity to intermix with the 

nonhandicapped population. The Federal Rules and Regulations in 

Section 121a. 550 *(b) state in part that 'each public agency shall insure: 

(1) That to the maximum extent" appropriate, handicapped children,^ 

including children in public or private institutions or other care 

facilities; are educated wi£h children who are not handicapped. It is 

# * * 

the finding of the Hearing Of ftcer «J:hat /the legal requirement of least - 
restrictive environment is not satisfied by merely placement of fhe 
handicapped .child in a school which also educates nonhandicapped chi^ren 
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The environment referred to in the law necessitates a specific ! * 
investigation on a case-by-case basis as to whether or not the program 
being provided establishes the requirement of maximum extent of contact 
with children who are not handicapped if appropriate. Respondent's- . 
..Exhibit "BB" which states that least restrictive environment i^"to be 
determined and arranged as appropriate" is not .'satisfactory in regard 
to the extent of participation tn regular education programs (least • 
restr)ctive environment) for . Mr.- White testified that, the , 

Denver Public Schools recognizes its obligation to have children learn 

» « 

with" other children of their ages who ana nonhandicapped and that in 
fact, the Junior and senior high -school handicapped students have been 
transferred from Sabin Elementary School y to accomplish a greater interaction 
with nonhandicapped children. The classroom teacher; Rosemary Volpe,' 
testified that during the last two (2)'months, the only contact her class- 
had with nonhandicapped children occurred approximately once' every two (2)' 
weeks during recess. Further, Ms. Volpe testified that the amount of 
interaction with nonhandicapped children i* determined by her and has not 
been, a priority in consideration of other learning activities^ The Heart- 



ing l 

Officer observed that the physicaljilant at Sabin Elementary School/ 
for the Handicapped is located fn one wing of the school, and that the 
children who'are handicapped enter'and exit because of the architectural ' ' 
accessibility at the end of that wing away ftom the classes >or .nonhandicapped. 
The gearing Officer specifically finds that some interaction with nonha'rfdi capped 
students is. appropriate. for . and that ' . is not being, 

educated in the least 'restrictive environment by mere placement at Sabin 
El ementary- School . w 



X 



CONCLUSION AND DECISION ' , 

• • 
The Rearing Officer specifically determines th$t the^ IEP.of. 

the Denver Public Schools-for . , is sufficient at law and that 

the lack pf a recreation program is not an gnlawful deficiency since it 

is not required to meet the needs of the Petitioner. The Hearing Officer 

further concludes that the program of does not meet the 

requirement at law of leas^t restrictive environment.. In view of -the* 

fact ^hat is presently placed at Sabin Elementary, School , 

it is the decision of the Hearing Officer that the Denver Public Schools 

develop a written program at Sabin Elementary School for ) which 

would include regular infraction with ~nonhandioapped children either 

\ 

at the school or in the community. In the event Said program is not 

f «. 

developed within sixty (60) days of the date of this decision; the/ * 
Hearing Officer specifically finds that the Denver PubTic Schools will 
not have met the requirement of law pertaining to least restrictive 
environment as contained in the Federal Rules' and Regulations. The 
specific nature of said program shall be left to the discretion of the 
educators and may include activities such as reguj^r interaction during 
class , time, recess, lunch, school assemblies, or other appropriate places 



DATED this / ^ day of /lbs**n<&^ , 1979. 




Steven L. Zimmern 
Hearing gfficer 
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PENNY WLLLIiMS, by and through 
her father, NORMAN B.- WILLIAMS, 



Petitioner 



vs - 



JORDAN SCHOOL DISTRICT, 
Respondent. 



HEARING EXAMINER DECISION" 

Impartial Due Process 
Hearing Hejd 
March-9-10, 1978 

Jordan School District 

Office 
9361 South 400 EastT 
Sandy, Utah 



For the Petitioner: 



DENNIS V. HASLAM, . 
Nelson, Hardin, Richards, 

Leonard and Tate * • 
48 Post Office Place 
Salt Lake City, Utah 



For- the Respondent 



Hearing Office!:: 



RALPH HAWS 
Director of "Special 

Programs 
Jordan School District 



DAN S. BUSHttELL 

LARRY WHITE ■ *" • 

Kirton; McConkie, -Boyer 

and Boyle « 
330 South. Third East 
. Salt Lake City, Utah 

DONALD F. KLINE 
1579 Ellendale 
r Logan,, Utah 



/ 



PETITIONER'S Declaration: PENNY WILLIAMS, by and through 

5 er nf«JS r| . N0RMAN V WILLIAMS ' ™* Counsel of Record? DENNIS 
V. HASLAM, request, '. u, . chat Penny be provided a si E n 
language interpreter in her classes" at the Terra Linda Ele- 
mentary School in the Jordan School District (Verbatim 
Transcript, p. 13) 
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RESPONDENT'S Declaration: Jordan School Di'st-ri^ x, a ~ 
through RALPH HAWS , Director of SpLiaT V^ram 'and ' 
Counsel of, Record .^DAI^J S , BUSHNTiLL and* LARRY WHITE ^ main tain^ 
, rtr , ;^ h , at ^ c n ls na t-.in the best interest of Penny or • • 
J6rdan School District to "provide an interpreter* and that 
it (an interpreter) not necessary for a free and appro- 
priate public education under the* statute " CV*rbat? m P 
transcript,- p. 16. )' ^ ' ^rbatim 



* 



F-10 



9 

ERIC 



FINDINGS OF FACT 

_ indings . ' 

Prior to. the hearing, a determination was made 'by the 
Hearing JExarainer that the Jordan School District had complied 
witli all aspects of the required procedural safeguards. Full 
disclosure requirements were met by the exchange of written 



* . . evidence and lists of witnesses at least five days prior 

'^WM^ to the cortduct of the hearing. Interrogatories directed to 

s £ ( * the Pet^^ner (Verbatim Transcript (VI) p. 8 et. seq.) 

further established that all aspects of the required 'pro- 

' cedural safeguards had been met. 

Counsel for^the Respondent has entered for the benefit 

of; the ^ecc^rd st Memorandum of Law contending no jurisdiction 9 

in- this matter under Section 504 of the Rehabilitation Act 

of 19)3 and/oirP.L. 94-142, the Education of All Handiapt>ed 

Children Act of 1975. Counsel for the Petitioner has entered 

for thebenefit of the record, a reply to the 'Memorandum of 

Law submitted by Respondent under the date of March 3, 1978 

at tfce time of the 4 Hearing, i.e., March 9; 1978. ' 

The Hearing Examiner did not rule upon these^ issues at 
• * & 

this time on the basis that* such matters should be left to * 

a court of appropriate jurisdiction rather than become an 



issue in an Administrative Due Process Hearing, 



x ■ 

\ 



\ 
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Findings of Fact- fro m Petitioner's Witnesses and" Exhibits 

The "Examiner finds, the following facts based on She 
testimony and exhibits -presented by the Petitioner. 

1. Penny Williams, an 11 year * old female resides 

at 8036 South 2280 West in West Jordan, Utah with 
her parents and attends the Terra Linda Elementary 
, School in the Jordan School District. 
• 2 ; Petitioner, PENNY WILLIAMS , ' has a younger female 

sibling who attends the Murray SchdolfoY^eDeaf . 

3. Petitioner's parents , NORMAN K, AND, KAREN WILLMMS 
are deaf and/or profoundly hard of. hearing. 

4. Petitioner, PENNY WILLIAMS, attended the Idaho - 
School' for the Deaf for a period of two (2). months. 

5. Petitioner, PENNY WILLIAMS, uses sign language as 
her normal method of communication with her family 

- and learned sign language from other family 
members, 

6. Penny Williams has a typical schedule of classes 
for an elementary school child except for speech J 
therapy which she receives twice we^ly on Monday^ 

.and Wednesday from Miss Peggy Lee Tanner. Speech 
therapy^ is provided for a total of fifty (^) 
minutes per week. 

7. Penny Williams uses the teleprinter machine to com- 

^ 

municate with^othefs via phone and is reasonably 
proficient in the use of the equipment. 



1 
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Penny Williams seems to be a very well adjusted 

eleven (11) year old girl who responded excep- 

y' 

tionally well during direct examination and cross- 
^^mination, 

Penny Williams has been fitted with hearing aids 
for both ears, complains that wearing both aids * 
causey her to be "nervous 11 and frequently wears 
only one* of her two aids . 

Penny Williams is a proficient speech reader. 

' (Confirmation of her lip reading--speach readings- 
ability is found in testing ^reqtiested by the 
Hearing Examiner. Penny was given the Utle)r Lip, 
Reading test by Patty Gailey and Susan Mei^il, 
Jordan School District Audiologist^Qn March 14, 
1978. Results of this examination are entered into 
the record by the Examiner, Starch 21, 1978. Prior 
agreement to furtHex examination for the benefit 

n o3n the record was Secured from Counsel of Record 
for both the Petitioner and the Respondent on 
March 10; 1978.) 

Testing of lip reading ability was conducted on 

i 

% * 
March 14, 1978 using the Utley Lip Heading' test , 

She responded correctly to 28 sentences out of 31 

when a voiceless presentation was made and to 29 

> 

out of 31 sentences when a voiced presentation was 
made, Penny demonstrated a 90% spore for voiceless 
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presentation and 947© score under vaiced presen- 
tation. Lip reading skill for t}oth presentations 
was excellent . / ^ 

Penny Williams hearing loss, confirmed by tests 
administered February 28 f 1978 and March 14, 1978 
indicate a bilateral profound hearing loss through 
1000 Hz and no response at equipment limits for 
2000 Hz through' 8000 Hz. Penny is aware of speedh 
sounds, although not necessarily abl.e to understand 
siondee words, at 85 decibles unaided and at 35 
deciles whe^N^^g^r^g a single aid-- the left. 
Social adjustment of the subject is excellent and 
th&fce was no evidence presented to suggest that the 
subject had any serious emotional problems beyond 
the normal frustrations of children of "the sajne 
age and circumstance. 4 

4 

- t 

Penny Williams has average to above average intel7 
ligence based on standardized tests for the .deaf 
and non-verbal portions of Revised Wechler Scale 
of Intelligences for Children. Tests administered 
November 21 , * 1971 (Leiter International Performance 
Scale, 1948 Revision)'by A. Nielson, Ph.D.;, 
indicate an I.Q, of 120. Tests administered March 
14, 1978yLy D^vid G, Weight, Plv^D. (Leiter Inter- 
national Performance Scale and Block Design Sub- 

» 

scale of the Revised Weschler Intelligence Sgale 
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for Children) indicate an I f Q. of 87 and 100 
respectively. (It should be noted that testing 
conditions a'nd circumstances frequently cause vari- 
ation in I.Q. test results. Observation of the 
'subject during the Examination and cross-examin- 
ation strongly suggest that the results of the., 
t«st administered by M. A. 'Nielson, Ph.D. in 197,1 
more nearly reflect Penny- 1 s intellectual ability.) 
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Findings of Fact f rom Respondent's Witnesses and Exhibits 

Thev^Examiner finds the following facts based on the 
testimony and exhibits presented by the Respondent: 

1. That the Jordan School District identified, assessed, 
and placed Penny Williams in the sixth grade of the 
Terra Linda Elementary School and developed an 
Individual Educational Program in accordance with 
,^ Utah State Board of Education . Rules and Regulations 
for Prog rams for the Handicapped . Adopted July 1, 
1974; (revised 12-19-75), the Ammended Ann ual 
Program-Plan for FY 1978 Under P.L. 94-142, Part B 
Education for All Handicapped Children Act . Submitted 
July 7, 1977 to the Bureau of Education for. the 
Handicapped, U.S. Office of Education, and specific 
calTy under -Section 612 (4) and appropriate sub- 
sections of T.L. 94-142, an extension and amendment 
, of P.L. 93-380. . 

2. That in the development of the Individual Educational 
Plan* for Penny Williams, -alternative" placements were 
considered. 

3. That Penny Williams is currently functioning above 

• the composite average of her grade level and academic 
t .placement was based on extensive teacher observations 
! and standardized test data. 

4. That both the strengths and weakness of the subject 
were t*aken into consideration in the development of 
the Individual Educational Program. 

ho 
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.5. That the subj ect Penny Williams, is functioning very 
• adequately socially, emotionally, and in the areas 
of adaptive behavior. 

6* That the subject, Penny Williams, has many speech 
problems related to her profound hearing loss.' 

7. That the speech therapy currently being provided is 
' inadequate in relation to the speech problems 
evident in the subject's speech. 

8? 'That in the absence of amplification (use of properly 
fitted hearing aid(s) there is^ a high probability 
that the petitioner, Penny Williams , hearinp will 
.deteriorate over time. 

9. That suitable, proper or "appropria te M placement 
was * determined on the basis of standardized test 
data, extensive teacher observation, achievement 
test, data, and speech aftd audiometric test data. 

10. That an Individual Educational Program*. £tEP) was * 
developed and an Individual Implementation Prograni 
(IIP) was developed in behalf of Petitioner, Penny 
Williams . % 

11. That the Jordan School Districf^placed the Petitioner 
Penny Williams, in a regular classroom consistent 
with the mandate in P.L. 94-142 of "least restric- 
tive environment 1 * consistent with the needs of the j\ 
individual., 

12. That optional placement of the Petitioner, Penny 
Williams, in a more restrictive environment --the 
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Murray Schqol for the Deaf- -where sign language 
interpreters and sign language is used as t*he 
principal method of communication was left with the 
parents. 

That the parents refused this option as suitable or 
appropriate. 




DECISION AND ORDER 

The Hearing Examiner has " reviewed the reports submitted 
in evidence and heard the testimony and statements of the 
witnesses presented by, both the Petitioner and Respondent 
As' a result of this examination 'he finds no evidence that, 
•the Respondent, JORDAN SCHOOL DISTRICT, or the employees, 
thereof have "acted in' an arbitrary, -capricious, or discrim- 
inatory manner. 

The principal finding of the Hearing' Examiner -sustains 
the declaration and plea of the Respondent, JORDAN c SCHOOL 

• 9 

DISTRICT. Further, it is the Hearing Examiner's finding 
that a sign language interpreter- for the Petitioner, PENNY 
WILLIAMS, would -tend to Inhibit rather than enhance her 
-ability to adapt to and function effectively within a 
society of non-hearing impaired individuals at this time. 
Ra tiohale 

The rationale for this finding is based upon, but not 
limited to, the fact that profoundly hard. of hearing indivi- 
duals frequently abandon -the use' of amplification in >the 
absence- of a motivation to continue its use. Providing a 
sign language interpreter for th^e Petitioner, PENNY WILLIAMS, 
at this time would indeed remove the motivation she has 
for using the amplification mad e/ possible through her 
hearing. aid (s) . Further, to abandon the consistent use 
of amplification creates the very high probability 
(substantiated by the .testimony of Mr.. Rex Sc%tt, VT, p. 102) 
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that ^^^^^^^^ r s hear: ^g would in all probability 
deterj^^^i^^^^C^trfe/ Moreover., evidence entered f or f~ 
the bfene^f^^^^record at the request of the Hearing 
Examiner, w^^^^e'itoncurrence of Counsel of Record for 
both pdrties.^^ows 4 that the Petitioner's sound ' awareness 
level drops from 35 dB (decibles) . when aided by amplifica- 
tion to 85 dB or greater in the 'absence of amplification. 
Petitioner's potential ability to learn to discriminate 
between and among sounds, not only for better understanding 
of speech but essential to improvement of speech, in the 

r 

absence of consistent use of aftiplif ication is seriously ^ 
impaired v » 

With the full realizati&n that this is an important 
period of "Petitioner 1 s life in terms of her ability to 
acquire academic^ knowledge and skills — an ability that has 
not been seriously impaired according to the evidence and 
testimony presented during the* hearing—it is also an im- 
portant period for learning *sound discrimination as an 
integral part of adequate speech and preservation of such x 
residual hearing as may be presort. 

It is the Hearing Examiner's finding that it is in* the 
Petitioner's best interest to continue to function' in the 
"least restrictive environment 1 . 1 which in this case is a 
regular classroom of ; non-hearing impaired peers and without 
the assistance Qf a sign language interpreter. 

The preponderance of the evidence sustains the conclu- 
sion that'thle Petitioner, PENNY WILLIAMS, is in an appropriat 



suitable, and proper educational placement that is consis- 
tent no't only with her academic needs but also her need to 
continue to function. effectively in a non-hearing impaired 
society. ' 

A secondary 'finding of the Hearing .Examiner in this 
.matter is that the Respondent, JORDAN' SCHOOL DISTRICT^is 
in non-compliance with the Rules and Regula tions f or Pr0 - 

, _ . 

'g rafts for the Handicapped (Exhibit 15, Appendix B, p. 9). 

' The Rules and Regulations for Programs for the 
Handicappe d state: 

^ 

C. When handicapped services are provided 
by itinerant teachers, the minimum time- 
. * should be l/x> hour per contact with pupil. 

MB* / 

Uncontested testimony (VT, -p. 39 and p.. 79) indicates 

tfiat speech therapy is provided hy the itinerant speech 

teacher twice weekly- for twenty (20) to twenty-five, (25) 

minutes rather than the prescribed. thirty (30) minutes per 

contact with the pupil. Further, the Hearing Examiner finds 

that the Respondent^ JORDAN SCHOOL DISTRICT, ..is not, in 

light of the multiple sound substitutions, omissions, and - 

distortions in Petitioner's speech, providing suitable or 

c 

appropriate education and training in the area of sound 
'discrimination training and/or speech therapy. * \ 

Unfortunately, Petitioner's prayer in this matter did 
not seek relief from the non-compliance with the State 
^ Board of Education Rules and Regulations for Programs for 
' the Handicapped (op. cit.). It ls , therefore, not within the- 
purview .of the Hearing Examiner to provide such relief : 
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It is within the purview of the Hearing Examiner, however, - 
to" advise t^e State Superintendent of Public Instruction of 
this non- compliance on the part of the- JORDAN SCHOOL DISTRICT 
and to strongly recommend that the State Board of Educa- 1 
tion provide relief through appropriate administrative 
aveUues available to them. Further, the Hearing Examiner 
will recommend: 

(1) That the JORDAN SCHOOL DISTRICT provide 
•c* compensatory time to the extent feasible; 

(2) That the JORDAN* SCHOOL DISTRICT increase ' 
the frequency of speech therapy to not 
less. than three (3)' days per week for a y 
minimum of 1/2 hour per contact with the 
Petitioner; 

* « * 

(3) That the JORDAN SCHOOL DISTRICT amend the 

«• 

Individual Education Program for Petitioner/ 
PENNY WILLIAMS, stating realistic long, term 
and short term goals as a basis for assjess- 
ipg the effectiveness of the program offered. 

4 m 

By copy «e£-this decision of the Hearing Examiner the 
State Superintendent of Public Instruction shall be 50 
advise d\ , . ■ 

\ * V 

\ This decision and order shall be binding on all 

' ' 
parties to this hearing and shall be implemented without , 

delay.' ' . * ^ 

■ ^ U- . 
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Either party involved in this matter may appeal this } 
decision to the State Board of Education for administra- 
tive review. Either party involved in thi3 matter may 
further appeal this decision to a court of appropriate 
jurisdiction-. ' # 



Datfe: 



Bonald .P. Kline,, 'Ph.D. 
Hearing Examiner » 



0 
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• his parents, 



by and through 



Petitioner 



vs 



Respondent 



HEARING EXAMINER'S DECISION AND 
ORDER 

Impartial Due Process Hearing 
Held. June 5, v 1980 

Multipurpose^ Room of theVrimary 
Building, 



For Petitioner: 



For Respondent: 



Hearing Officer: 



2 r 9 



F-24 



PETITIONER'S Deration: t by and through his pareMrs> 

iL ^ 'and Counsel of Record, 

request, . . . that a due process hearing determine why 

should not receive free, door-to-door, supervised transportation on a weekly 
basis in accordance with requests made during Individual Educational • Program 
(I.E.P.) meetings with the Utah Schools for the Deaf and the Blind pursuant 
to the Education for All Handicapped Children Act, 20 U.S C &1401 et « n 
and 45 C.F.R. &121a.302. (Letter of May 23, 1980 and vUat^ 



Special ist 
.the 



RESPONDENT'S Declaration: 
through 

Superintendent; and 
of Utah ^maintain, . 
providing" and m 
Respondent states the . 

at his parent's 
was, in November, 1978. . .We*think 
appropriate resolution of this 



, by and 

in Special Education; 
Assistant Attorney General for the State 

1 are 

is receiving an appropriate education. 

, cafne to the 
recjuest knowing what the transportation 
we have made every effort to find an 



----- issue arid finally we think that 
transportation, as related service should be decided -on case by case basis on 
demonstrated need (Verbatim Transcript, pgs. 12 and 13). 
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FINDINGS OF FACT 



♦ 



General Finding s 

■■ „■ ' 

At the initiation of the hearing, the Hearing Examiner determined that 
the ' were in substantial compliance 

with all aspects of the required procedural safeguards. Full disclosure 
requirements were met. by the exchanqe of written evidence and lists of 
witnesses at least five day's prior to the conduct of the hearing. Both 
Petitioner and Respondent stipulated to this finding .(Verbatim Transcript 
(VT) p. 8). Interrogatories directed to Petitioner (VT p. 9 et seq.") further 
established that all aspects of the required procedural safeguards had been 
met •*•.„" 

9 

Findings of Fact from Petitioner's Witnesses and Evidentiary Materials N 
The Hearing Examiner finds the foil owing '-facts' based on the testimony 
and evidentiary materials presented: 

m 

' , a 14 year old male resides at 

^ . » U>an with his natural falher and stepmother,, 
and • . ^ ' ' - 

2 « . has attended the 

during all or part of the 1978-79 school year and during 
* the 1979-80 school year. 

' . 3 * J voluntarily enrolled their son 

in the ' Even though 

Petitioner was placed voluntarily by his parents, 'the placement was 
not a unilateral decision spy # Rattier, 

plaoemeot was one of three Alternatives suggested by the school 
district in which the reside. 

» , 
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That an .individual Education Program was developed for the 1979-80 
school year by the,' and that 

.participated in the development ' of 
IEP on or about October 24, 1979. 
The IEP developed for « on or about October 24, 

197$ contain* an entry showing that it was anticipatd that. 

would, have weekly interaction with his parents (Petit ioner^U-. 
Exhibit B). , , 

The IEP was signed by and representative^ of the 

on or about February 6, 

1980. y 

was certified asi.a deaf^blind student.^ 
(Petitioner's Exhibit C) . Respondent stipulated 1 that the 
certificate was authentic. Further, the classification of 
Petitioner was not at* issue at this hearing. * 

Weekend transportation for ' and for other 

students of the schools was arranged by representatives of the 

These arrangements included 
several modes of transportation inclining the Utah, Transit Authority 
buses and a carrier identified as Servi-Car. 

Weekend transportation was provided between the School and one or 
more locations in Salt Lake City, Utah* for ' *' 
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1o. The costs of transporting Petitioner from one. or more of the 
locations in Salt Lake City, UtafTfrjiat served as a terminus for the 
buses and Petitioner's home was / --3bsorbed by Petitioner's parents; 
except that • Pet it'i oner' s parents were (or will be) reimbursed by the 
^ . for six (6) round trips 

during the school year. The reimbursement was (or will be) made On 
th'e basis of sixteen cents (16<f) per mile and applied to the 
distance from Petitioner's home to the School . . 

11.. , ^ is not capable of^tr^avel by public 

transportation systems vyithout supervision Itt this point in 
•development* 

. . * . v ' . * 

Findings of Fact from Respondent's Witnesses and EvidentiaryT Materials 
The -Hearing Examiner firlds the following facts based on the testimony 
and evidentiary materials presented by ■ Respondent at the time of the 
hearinq. 

I. we^e (or will be), reimbursed for 

Petitioner's transportation at the rate of sixteen cents (16$) per 
mile with the rate being applied to the distance from Petitioner's- 

4 . 1 

home to the SchooV . Six (6) round trips were (or will 

J. be) 'paid for by the State, 

.2. That the State Board x of .Education, under whose aegis** the^ 

operate, has a policy regarding 
. transportation and the reimbursement thereof that nee,ds clarifi- 
-^cation (Respondent 1 s- Exhibit A, p, 29 et seq,)* \ 
3, An Individual Education Program (IEP) is a 'written document 
establishing long and. 'short term goals and/or object&es* for-, the 
~ education* of\ handicapped^ child. The IEP is required under Public 
Law 94-14£ (Education for All Handicapped Children Act). * Public 
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Law 94-142 Wequires participatory decision making on the -part of the 
child's parents and the educational agency providing the education 
and related services. The IEP is valid only when it has been signed 
the child's parents or guardians and appropriate representatives 
of the educational agency (VT p. 108). 

An appropriate IEP had been developed for 0 n or 

about October 24, 1979 but was not signed by. the. .parent until 

February 6, X 19"80. 

-i 

•Related services mean transportation and ' such developmental, 
corrective, and other support services as are required to assist a 

•handicapped child benefit from special eflucation (45 C.F.R. 121a 13- 
See also, VT p. 109) . 

Related services to be provided must be an intregal part of the IEP 
if such services are to provided at no cost to the parent (VT p. 109 



et seq.; See also, C.F.R. 121a. 4) 
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' . m DECISION AND ORDER ^ 

The hearing Examiner has examined and reviewed the testimony and all 

evidenciary materials presented by both Petitioner and Respondent 
♦ 

at the time of the Due Process Hearing held in behalf of 

on Thursday, June 5s 1980. * ' ' 

As a resM^t^ of this examination and review, the Hearing Examiner has 
determined that prayer of Petitioner involves: 

(1) A determination of whether or not was placed at the 

by the unilateral action of his 
parents and the extent to which a loca'l education agency— the primary source 
of education "for handicapped children in Utah— participated in the placement 
decision.- <,(2) A determination regarding the frequency of the transportation 
to be provided a student enrolled in a residential facility, >(3) a 
determination regarding the safety of the transportation being provided and. 

s 

(4) .a determination regarding the cost,' if any, that Petitioner's parents 
should be expected to bear. 
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- Decision Related to Issue Identified as (1) Above 

It is ^Hearing Examiner's finding that^the parents of ' 
Y went to the Jordan SchooJ District at some unspecified date in September, 
1978. At that time. ' s strengths and limitation^ were assessed and 

annual goals were established by the Jordan School District and ^s 
father, • (pgs. 1-2 of Petitioner's Exhibit A). Hearing 

Examiner alsQ finds thaf a "Parent Permission for Placement" form listed 



three alternatives for placement, one of which was the 11 



School for the 



Deaf". ? - 

The 'Parent Permission for Placement form was not signed by Petitioners 
parents. Hearing Examiner finds that - voluntary placement was made by 
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Petitioner's parents {VT p. 40; et seq.)r. Hearing Examiner also finds that 
the placement was not a uni later ial. action on the part of < s 
parents. Rather, Petitioner's parents appropriately solicited the assistance 
of a local education, -agency (Jordon School District)' in making a 
determination regarding tfre placement of their son 

Had Petitioner's parents made a unilateral decision without regard to 
the adequacy of services offered by their local school district, the 
placement could be construed- , as -a ' private placement' of \ despite 

the fact that the school in which * ' was placed. (the 

) is a largely state-funded and operated institution.' Had such been 
the case, 121a. 450 - I21a.460 could bear significantly on this decision. 
Hearing Examiner's finding, that the placement was voluntary but ngt a 
unilaterial decision renders this a moot issue. 

Pecisi-on and Order Related to Issue Identified as ( 2) Abov P 
• , Jt is 'the Hearing Examiner's finding and order that prayer of Petitioner 
for weekly transportation be granted'. 
Rationale 

The rationale for this finding and order is based "upon the fact that the 

Individual Education Program develdped by -the 

• « 
and Petitioner's father, , on or about 

U } 1979 clearly indicates interactions between* Petitioner and his family on . 
a weekly basis was anticipated. The IEP developed on the above referenced 
dart' clearly specifies that > s parents wil| continue ^ 

.over-correction procedures for specific inappropriate behaviors." And,, under 
the same subheading on the IEP identified as /'Home" it states, ' ' s 
parents- wi-11 continue use of weekly notebpok to. expedite ^communication." 
(Petitioner's Exhibit B, one of several pages identified as '"page 2"); 
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'..While it might be argued that the word "Parent" was used Jn a generic 
sense and could apply to' "dormatory parent(s)" or " "surrogate paregtjs)" as* 
well as the natural p;afent or step-parent, the Hearing Examiner would find* 
suctf an argument, totally unpersuatiye, The Hearing Examiner's opinion .in 
fnis matter is based on the fact that no. reference was made to any parent 
other than the natural parent or step-parent during the course of the 
hearing. While employees of the ^ 

* fc 9 

function as surrogate parents of chi Idren under their care it is 
inconceivable that anything other than the natural parent or step-parent was 
intended ,when the October 24, 1979 * IBP for ' < was 

written. 

A further rationale for this finding and order is based on the use of 
the word "weekly" in the IEP developed for Petitioner on or about October 24, 
1979. By definition the, word "weekly" means something computed or determined 
by the week; a weekly room rent, for example. And, a week by definition is a 
period of seven successive days, usually understood as beginning on Sunday 
and ending with Saturday. It is impossible 'for the Hearing Examiner to 
imagine that any other interpretation was intend^ or possible. 

It, should be noted that Respondent's witness, Dr, Ben* Bruse, Compliance 
Officer for P.L. 94-142 for' the State of Utah, responded in the affirmative 
when ask.ed if this statement 'in the IEP intended or suggested that weekly ' 
contact with' parents was anticipated in order to 

implement the IEP (.VT p. -125-126). ' - 

•Finally, the question at • issue revolves around the appropriateness of 
the number of transportation arrangements' t)rat should be provided as <a 
"related service" for residential studenjz's. Neither the statute nor 
regulations set an absolute minimum number of trips home when a child is. 
plac t ed in a 'residential /acility. It is the Hearing Examiner's Opinion that** 
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students plated, in a residential facility for educational' purposes should have 
transportation provided at the beginning of .the school term and for scheduled 
school holidays, recesses and ' the end of the school year as a minimum. 
However, State policy should at least permit case^toy-case determination when a 
handicapped child needs more home contact. Any arbitrary limitation not 
subject to the individual education program deve-loped ' for a specific 
child would be inconsistent with Part B" of/ Public Law 94-142 as- this part 
relates to. providing a free appropriate public education in the least 
restrictive environment 

■> C f 

Decision and Order Related- to Issue Identified as (3) Above 

It is the Hearing Examiner's findjng and order that supervised 
door-to-door transportation be provided. 1 * < 

Rationale ' t 

Convincing testimony at Hearing established that Petitioner's safety was 
in jeopardy on one or more occasions during the past school year while being 
transported from the School ti downtown Salt "Lake City, Utah (VT 

.p. 74). Testimony established that qot off the bus yhile 

his' sister went to the back of the bus to get 's suitcase. Witness 

testified that she "... grabbed a hold of his arm and he lurched away from 
me and went around the .bus and right into the middle of Fourth South. He 
would have been hit by a car ifthe light hadn't been red because he was out 
in- the middle of the road' before we caught him." 

While it is not possible to conjecture ^about the reason Petitioner ran 
into the middle of the street, it is established by testimony that — 
, a certified deaf-blind student, was being transported in a vehicle that 
did not comply with Title 41, Article 13, Section 41-6-100.10 of the School 
Laws of the State of Utah, 1978 . This section/eads, in part as follows: 
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(1) ^ every school bus, when operated for the 
transportation of school pupils shall bear upon the front 
and rear thereof a plainly visible sign containing the 
words "school bus" in letters no less than eight inches 
in height, which shall be removed/^or covered when the 
vehicle is not in ute for the transportation of school 
pupils, jEvery school bus when cmerated for the % 
transportation of school children shall )be equipped vfith 
alternating flashing red ] ighUsignals* visible from the 
v i front and rear of a type to /be approved and mounted as 
pre-scribed. by the department/ 

This language in the statute clearly suggests that vehicles may be used 

for purposes other than the transportation of school pupils. Hearing Examiner 

^can only conjecture what the courts might hold regarding the use of a vehicle 

alleged (to be operating as a convenience to parents and not owned. and operated 

by the school for t>ie transportation of, school pupils. It seems clear, 

howevler; that a pi ainly^visible sign containing the words "school bus 11 is to 

be displayed during .those times when a public vehicle* is being used on a 

regular basis, whether daily oV weekly, for the transportatio n r ^of srchool 

S\ pupils! Uncontested testimony at hearing established^the fact that the vehicle 

% (apparently the Ser'ttfCar Van) use*d fop-the transportation of Petitioner was 
not equipped with the required\ighe^pr alternating flashing red Tights as • 
required by law. Uncontested testimony also established that on at feast one 

* occasion Petitioner darted from *the. vehicle and ran into* a .normally busy 
street where he might have been struck by oncoming traffic if the stop light 
at the intersection had not been red/ 

It is assumed by the Hearing Examiner that the purpose -of the alternating 
flashing red light signals serves as a stop light for traffic approaching fronu^ 
either direction much the same -way > a stop lght regelates traffic at a busy • 
intersection. - 
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Hearing Examiner is aware- | of the testimony (VT p. '87-88-96) that ' 
transportation was arranged in behaW of the parents and dit^oi involve the 
Schools. In light of the following facts ^ (1) thafe the Performance Auditor 
states that the S'choolV- "contract" (Respondent's Exhibit A, p. 23) 'for the 
transportation of day students, (2) testimony presented at hearing indicates 
that the business office of the School sold tickets for the buses (VT p. 87) 

(3) parents made their checks' payable to the (VT pT~T 

I 

78), (4) the transportation specialist arranged for. a mother to supervise the ' 
loading and unloading of the buses {VT p. 72) an) (5) an aid was provided from 
time to time when UTA buses were used for the transportation of pupils from 
the Ogden campus to a terminus in downtown Salt Lake City, (the assertion that 
the Schools were not involved in the "transport of children and that these/ 
arrangements were done solely as a convenience to the parents is totally 
unconvincing. 

Hearing Examiner is alvC cogR#an^>rSa^auestion aSked by Counsel for 
Respondent of one of Petitioners witnesses designed to establish that 

could have run into a' residential street * ' as , 

easily as he* ran into a downtown street in Salt "Lake City- while he was 
deboarding.from the bus (VT p. 71-72). .-.This Question served to confirm in the 
mind of the Hearing Examiner the need for adetHJate supervision of Petitioner W 
when being transported from one place to any other place. 

It must be recognized that all children tend to be unaware of the hazards. ~~ 
presented by motor vehicles and that even those children who are advanced for 
their"" chronological ages are easily distracted and iometimes forget the 
eminent, dangers 'of motor vehicles. -It is an the more important, therefore, 
to recognize, that handicapped children, - especially deaf-bl ind children, are 
articularly susceptible to such hazards. 
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Finally, Hearing Examiner is well aware of Respondent 's Exhibit A wherein 
the use of public transportation is advocated by the Performance Auditor for 
students of both Schools " who are capable " (Emphasis added) of being trans- 
ported to and from school by %ch conveyance. Hearing Examiner applauds this 

* recommendation for students "who are capable 11 * Such students should be taught 

0 

to us^pubtic, transportation systems- as a part of their mobility training and 
. to assist them in becoming as independent as possible. Absent testimony that 
Petitioner has reached a point in his development making him capable ot* using 

» Si 

public transportation systems, Hearing Examiner - finds that supervised 
transportation must be provided at the present time. 

Hearing Examiner is also aware of the absence of any goals or* objectives 
regarding mobility in the October 24 4 , ,1979, IEP~ developed for Petitioner. 
Absent any evidence or testimony that Petitioner is or is not in need of such 
training, Hearing Examiner must rely on the evideace that 

* is a,, certified deaf -blind student, functioning at minimum levels of 

development for his age and, therefore, in need of supervision whenever he is 

'in an unfamiliar environment v( Petitioner's Exhibit B; See also Petitioner's 

I 

Exhibit A). • . 4 

• % 

Decision and Prater Related to issue Identified as (4) Above 

It is the Hearing Examiner's finding and order that transportation be 

« 

provided at no cost to the parents. 

Rationale > * 

Hearing Examiner, relying on'45 C.V.R.' 121a. 4 wherein a free appropriate 

public education. is defined, orders* that transportation for ♦ 

be provided at no cost to the parents. v 

The definition referenced above states: 

. . . ^special education and 'related services/ . . ta) 
are provided at public expense under public supervision 
and, direction and without charge. . (b) Meets the 
• / standards of the State education agency, including the 

' , requirements of this part, (c) inclurf^s_ preschool, 
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elementary school, or secondary school education in 
the State involved, and (d) Are provided in conformity 
with an individualized education program which meets the ^ 
requirements under 121a.340-121a.349 Subpart C. (20 
U.S.C. 1401(18)). 

-Summary of Findings and^Qrders 

The Hearing Examiner finds in favor of Petitioner on each of the matters 
at .issue anci grants petitioner's prayer that ' sna il 

receive free, door-to-doqr, supervised transportation on a -weekly 'basis in 
accordance with the Individual Education Program developed by the 

and Petitioner's father, / 

on or about October 24,^979. 

It is noJ:ed that this order is not retroactive. Because of Petitioner's 
agreement to postponments of the Due Process Hearing pending prolonged* 
negotiotions with Respondent, any expenses incurred during 'this time rests 
with Petitioner.- . * 

Further, it is the Hearing 'Examiner's order fhat' the parents" of 
PetitiojfeY, shall respond as any normal parent to* having children at home 
regularly or on a'limi^d weekend basis.' That is, transportation provided on 
a weekly basis is not to be construed as transportation "on demand". 

<^ / - will be transported fro.m the , 

weekly during the school year and his parents 
will be expected to accomodate th* needs of Petitioner 'as other parents*' 
accomodate the needs pf their children.. 

% Petitioner's prayer in this matter did not included request for relief 
from a specific type or types of transportation "currently p>Svi3ed or to be 
provided under this order. Neither did Petitioners prayer seei judgment 
regarding the general or specific qualifications of- those who supeivi seethe, 

a j 

transportation to be provided. *> . ^ 1 

i 
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It is not within the purview of the Hearing Examiner,' therefore,* to rule 
on these matters. It is within the purview of the Hearing Examiner, however, 
to advise* the State Superintendent of Public Instruction of the need to 
establish policy regarding these matter* (if such policies do not now exist) 

and to recommend that the State Board of Education act with all prudent baste 

.\ « 

in establishing such policies. * 

By copy of this decision the State Superintendent of Public Instruction 

jr IT 

shall be so advised. * s 

Thy decision and order shall be binding on all parties to this hearing 
and shall be implemented without delay. 

Either party involved in this matter may*appeal this decision to the 
State Board of Education for administrative review. Either party . involved in 
this .matter may further appeal this decision to a court of appropriate 
jurisdiction. ^ 



Dated this 18th day of 
June, 1980. ^ 



Hearing Examiner 
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WRITING THE DECISION 

- '« 

Decision writing 1s a uniqi^ specific, and difficult task for most 
non-lawyers. The language of the' law ts frequently unfamiliar and the use of 
litigation that has come down* from the courts in helping establish precedent . 
is based on specific (Individual} cases and may or may -not parallel, the spe- 
cific case of concern to the hearing officer. Precedent in the law is estab- 
lished through landmark cases such as PARC, 1 Mills, 2 and Lebank y. Spears. 3 
These cases were class action matters and involved broad categories of handi- 
capped children and hinged on constitutional as well as statutory rights. 
Other cases involving a single .individual have lesser impact in establishing • 
precedent in the law. ' * 

-Cases involving a single individual hinge on the specific facts that may 
be unique to that particular case and, therefore, should be used with caution 
when applying the case to one before the due process hearing tribunal. In 
nearly every instance inductive reasoning "(reasoning that depends upon thinking 
from the specific to the general) is required when applying an individual case 
to broader legal issues. * 

.One technique that may prove helpful to the due process hearing officer ' 
is to look at similar cas6s and chart the fact of each case together with the 
"facts of the case to be decided. . The chart could look something Tike the one 
below. , • , » 

Case D . 





Case A 


- ( Case B 


Case c 


FACTS: 


Age of child 


Age of child 


eto 


(based 




on obvi- 


Handicapping * 


Handicapping ■ 


etc-. 


ous and 


condition 


condttton 




expert 








testi-' 


Evaluation 


Evaluation * 


. etc. 


mony} 


Placement 






Placement ^ 


etc ." 




Expert 


Expe/t 


etc.-;; 




testimony 


testimony 3 





My case: Age of child 
Handicapping condition 

* 

Evaluation/Nondiscriminatory 

^Appropriate placement 

Facts- established by the 
obvious, stipulation, x 
and/or expert testimony. 



♦ 



When cases can be groupedto provide many similarities, a generalization 
may be drawn. 'This is the usual method of building a body of case law 
'from highly individualized cases containing unique facts. The model 
suggested above will, of course, have many different entries in each ^ 
* - column. There may al§o be many similarities. This is the poirft at which 
judiciary descretion (hearing officer) judgment and skill are required, • 
Remember, there is no %ubstitute for common sense. In the Willowbrook 
deinstitutionalization decisionVthe court failed to consider that children 

X 

% with highly CQhtagiouS hepatitis B were to be placed in an environment 
with many other children who were susceptible if exposed t(5 the disease. 
As a result, many of the children from the Willowbrook School were 
necessarily returned to a residential environment where they could be 
treated and other children would not be exposed to the disease. While 

m 

this is an unusual circumstance, the hearing officer is well advised 

to become as familiar? with as many of the facts in a particular case as 

possible beforeCmaking h^/her decision. Hearing qfficers will not 

be called upon to make decisions and, issue orders in class action matters. 

Their decisions may, however, carry considerable weight-with residents 

within a school district and/^broader community, e.g., the deaf community,. 

the associations for , the mental lyfcretarded, etc. 

In writing yo(jr decisions,, remember to write to the point,* Write in 



good, clear English. Don't overwrite! One of the most frequent mistakes 
among those who are not completely familiar with a specific discipline 
(the law) is to. overwrite. Be precise, be clear, be brief. 

See Appendix F for some- examples of decisions written by experienced 
hearing officers. 
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Pre-Hearing Conference 

Experienced due process hearing officers strongly recommend a 

pre-hearing conference. The purpose of the conference .i\s to clarify 

procedural matters and to specify the issues that will be heard. The 

. hearing officer should not discuss the merits of .the .case. The hearing 

officer should not become involved in attempts to mediate differences\ 

J* < 

between petitioner and respondent. The hearing officer should not offer 
advice to either party: The pre-hearing conference must be held 1 in the' 
presence of the principle parties concerned. Discussion with either 
party separately could result in an ex parte\(of one^part; on one side) 
relationship. 

In conducting a pre-hearing, conference., the hearing officer may 
.want to have. a verbatim recording of the proceedings. Ifl the absence 
«pf a verbatim recording, the hearing officer must keep extensive, complete . 

and accura te notes in order to provide a record and to avoid^any subsequent 

misunderstanding*. 

Immediately after the pre-hearing conference, the hearing' officer » 
.Should make the., conference a*matter of record by writing all parties 
concerned. The written record should contain: (1) Clarification on' any 
procedural points that may have been^discussed, and (2) A specific statement 
of the .issues to be resolved at. the hearing. While. the time, place, and 
other physical arrangements for the hearing should have been .settled p'rior 
to the pre-hearing^conference, the "hearing officer is well advised to 
restate these details in the correspondence to all parties concerned. 

If the issues to be resolved are bitterly contested by the. parties 
involved, the hearing officer may want to issue a pre-hearing order* A 
sample of a pre-hearing order is found below. 



HEARING OFFICER • 
Logan,* Utah 84321 ^ 



i j, by and through his 
parents, , *" 

and Counsel of Record, MR. JOHN E-B. 
MYERS ' * 

PETITIONERS 
. -vs- 

GRANITE SCHOOL DISTRICT, Counsel of 
Record, MR. BYRON FISHER 

RESPONDENT • 



y • 9 

IN THE GRAN IT SCHOOL DISTRICT y <A 

SALT LAKE COUNTY, STATE OF UTAH 



HEARING EXAMINER'S 
PRE-HEARING ORDER 



On Wednesday, 29 April, 1981 Hearing Examiner held a pre-hearing conference 
with counsel of record for Petitioner and Respondent. The letter from Counsel 
of Record for Petitioner, MR* JOHN E.B. MYERS, under the date of 24 April J 
1981 articulating the' issues which he proposed" far the forthcoming hearing 

4 , • 

on 7 May, '1981, served as an agenda for the pre-hearing conference,. A copy 

of the letter containing Hearing Examiner's pencil notation made during the 
* 

pre-hearing conference will be entered for benefit of the record at the forth- 
coming hearing. 

As a result t)f the pre-hearing conference, Hearing Examiner ruled that . 
the following issues,* and no others, will be heard at the hearing scheduled 
.for 7 May , 1981- The issues to be heard are: 

1. 'Have circumstances surrounding the placement of subject 

changed sufficiently to justify a modification s 
or'change in Hearing Examiner's Decision and Order of 5 January, 



Hearing Examiner's Pre-Hearing Order 
.In Re; 

Page 2 of 6* pages 



2. Is the' appropriate educational placement of subject, j \ 

', a year round, twenty-four hour residential placement^ 

3. Would removal of subject, j, frojn his authorized 

temporary placement at the ■ iSchool be 

injurious to him? \ % . * 

hearing Examiner's rationale for dismissal of issues proposed by 
Petitioner 1 ^ Counsel of Record under the Date of 24 April, 1981 . 

\ * f 

Issue'identified as 1 in document referenced above: 0 

Respondent's Counsel 6f- Record indicated a willingness 

to stipulate 'that ^subject, !, was physically 



4 \> ^ 



. present at the * (School ,on 24 March, 

/ 19|1 when . , I sef-yed v their a> 94-142 complaint, 

on the Granite School* District. 

Issue identified as 2, in' document referenced above: 

« >■ 

Subject * : was and is at the - \ 

^School by prior agreement between 9 ' J 

and'the Granite School District. % ^present * * 

l 

educational placement^ts approved by Hearing Examiner 
as a temporary placement pending the availability o£ 
"beds and space" at the " , treatment 

^nd Education Center . (Sge correspondence betw^n ' 

Joyce/C. Barnes, Director of Special Education, and Hearing 
Examiner under the dates of 28 January, 1981 ar\d 4-february, 

I 

-.1981 reTspeGti vely . Both documents will be ervtered as exhibTts 
for benefit of the record by Hearing Examiner at 1 the forttf- 
coming he&ring*) . t * ^> - 



Hearing Examiner's Pre-Hearing Order 

In Re: • ^ ' * • 
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Issue identified as 3 in document referenced above:* 

Subject's.". . .educational placement within the meaning of ) 

the Education for All Handicapped Children Act from and after 

his first enrollment at School. . . " has a 

clearly established history and is traceable in the verbatim 

transcript of the hearing held on 15-16 December, 1980 and sub 

♦ 

sequent documents, all of which will* be entered for benefit 
of the record at*the forthcoming hearing. ^ 
Issue Jdentif ied as 4 in document referenced a'bove: 

Hearing Examiner has ruled that th'is issue shall be heard 
at the forthcoming hearing^ . ^ • ' 

Issue identified as 5 in document referenced above: 
--l--^j£e^^ of whether^or not the Granite Schoo.l District', 

'has a twenty-four hour residential placen^nt that is appro- - 
pri^ to. ' ineeds i* clearly evident in Hearing fi 
^Examiner's Decision and Order of 5 January, 1981 by 'Ordering 
•placement at -.or simjlar' residential *faci 1 i ty. 
if the question is intended to establish that .a twenty-four 
hour residential facility is available and' operating under 
the direct aegis of the Granite School' District thg 'answer 
is in the. native. However, the Education £or All Handi-' c , 
capped Children-Act and the rules 4 and regulations promolgated 

Vthereunder clearly, establ ish that if the local educatiorf 

* . < . *■* 

agency do§s not have appropriate" 3 ^ducatios&l programs And/or* 
facilities available it is obligated to contract for* m ' - 
appropriate educational programs arid rel&Jted services in the 
least restrictive 'environment. Respondent /Granite School 
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District, 'has made every effort to carry out this. mandate 
and has established a clear and convincing history of this 
effort 'in the case of subject, - (See Hearing 

Examiner's Decision and Order of 5 January, 1981 an^cor^es- * 
pondence between Granite School District and Hearing E*dminer 
referenced under Issue*identif ied as 3 above.) 
- , Issue identified as 6 i,n document refere^d above r * m 

See Hearing Examiner's Decision'and Order of 5 January, 

1981 indicating that A should not^e placed in a ^ 

closed institution. Hearing Examiner views the 

'School as more restrictive than or* other residen--^ 

Ual facilities where the public schools are used for educa- 
tional purposes/ 
Issue identified as-^ in document referenced above: 

Hearing Examiner views this issue as a repetition of issue 4. % ' 
^ Hearing Examiner has, therefore, combined issues 4 and 7 and rujed 

that/this issue shall be heard at the forthcoming hearing. 
Issue identified^ as 8 in document referenced -above : 

Hearing Examiner has instructed Counsel of Record for both 
Petitioner and 'Respondent to issue Memoranda' of Law regarding 
this issue. There is no need to put on evidence or hear 
testimony related to this ,is£ue since. Hearing Examiner has 
previously ordered that strict, . . % shall 'be 

residential fatility at no cdst^ 
to subject or his parents. Memoranda of Law are now re- , 
quested in light of case law and rulings .that have come down 
from other Due Process Hearings and Courts throughout the 
country that should be jyelpful to/Hearing Examiner in arriving " 



Hearing Examiner's Pre-Hearing Order 

In Re: « 
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at a decision an'd order related to this issue set for hearing '• 

on 7 . May, 1981. Counsel for bothr Petitioner and Respondent 

shall -submit Memoranda of law on this is'suc within ten (10) 

working days subsequent to 'the forthcoming hearing. 

Issue identifie<ras-9 in document referenced above: 

•Hearing Examiner is of the opinion that' duo to the time 

between subjects curretit placement at thf > 

. School and the original, Decision anj^rder of 5 

" January 1981 the" matter, is worthy of consideration at* 

'the forthcoming hearing. * . 

. .Hearing Examiner enunciated at the pre-hearing conference that he had 

no "inclination to change or modify his order issued under the date of "5 January, 

,198,1 without ample; reason. . Further, Hearing Examiner^has determined , that this 

.is^Toi/a-new hearing^ Rather, jt is an extension of the hearing held 15-16 

Dedembe^ \%f. When viewed as an extension, Hearing. Examiner is of the opinion 

that Petitioner h*te assumed 4 substantial burden.of proof and must put on evidence 

.a • . '« % * ^ ' * 
and testimony Jto» e$tafrV*sh need and justification for Hearing Examiner 

to amend, or Otherwise diartgei his Decision and Order 0 f 5 Janaury, 1981 which 

was", unanimously uphe.T^ by'a State level review jjanel thereby exhausting the ' ' 

administrative remedies available under the Education for All Handicapped Children 

AcTmakinq it possible for Petitioner to carry the matte.r directly to a court 

of appropriate jurisdicfetffff?* As noted in Hearing Examiner's response to Petitioner's 

Motion for Disqual ff icatvon on*23,April> 1*981 , "Hearing Examiner's agreement 

f to hear the matter now ^ending/comes solely as a result of Respondent's request 

that a hearing be held thereby suggesting justification that new evidence and 



new testimony are (now) .appropriate. " 



It should be noted* that Hearing Examiner will ensure entry for benefit 
of the Record Petitioners Motion for Disqualification as well as Hearing Examiner's 
Response. N-6 <*12 < 
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. "Heading Examiner will also enter for benefit of the Record the Verbatim * 
transoriirtTjrthe-hearing held 15-16 December, 1980 together with all " evidentiary' 
materials conta«rneci therein. 

, . ORDERED this 30th Day of April, 1981~ 



\ 



HEARING EXAMINER 
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. JURISDICTION OF DUE PROCESS HEARING OFFICERS "' 

f 

Hearing officers always face the problems of knowing those' issues 
over which they have jurisdiction. Is ifwithin the jurisdiction of a 
. due process hearing officer to award damages? "If -In the course of 
conducting a due process hearing he/she comes .upon issues that have not 
been specified in a petitioner's prayer, tan he rule on these issues? 
Can a due process hearing officer use the hearing as a platfortn to enable 
a school district to accomplish' some needed reform to benefit handicapped 
children? Remembering that P.L. 94-142 is designed not only to guarantee 
*a fVee approprlatejiublic education, nondiscriminatory^ evaluation, 
procedural due process, and parental participatory decision' making 
but also as a vehicle for the schools to ensure that handicapped students 
. receive individualized educational programs and related services, what 
Vare thenimid of the hearing officer? ' ^ . 

Current law on the subject i£ found-in the landmark "precedent seating 
cases sucW.PARC',* Mills,* and LeBariks v. Spears. 3 '~0the* .litigation,,' 
while limited by the facts involved in a particular case, also shed some 
light on the question of jurisdiction.- Loughran v. Flarfders (See at 
3 EHLR 551:161 et seq.) held that alleged cause for -monetary damages 
would be contrary to both, the history and the purpose of. the Education ' 
for All Handicapped Children Act of 1975-and its statutory predecessor*; . * 

- One of the functions of the Act "inter alia -is" to provide parents/ * 
guardians of a handicapped child the opportunity to- participate in the 
educational decision making process. A guarantee of this right of 

• * 

participatory decisionmaking regarding a handicapped child is the impartial 
due process hearing whereby a parent/guardian may challenge: (1) the 
'identification, (2)' tlie-evaluation, and/or (3) the placement of a 

1-1 . 
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handicapped child (20 U.S.C.H415) . Specifically, aft^r a qpmplaint 
regarding a child's identification, Evaluation or placement is made> the 
stat^vimist provide the parent/guardian with an impartial due process 
hearing on these issues (20 U.S.C.§1415(e)(2). This is a limited grant 
of jurisdiction, however, since it 'authorizes revie\y only of claims 
alleging (1) errors- in the identification, (2) errors in the evaluation, - 
(3) 'errors in the placement, (4) denial of the Act's numerous procedural 
safeguards (20i^.S.^.§1415(e)(2T;"'see also Stuart v. Nappi, F. Supp. 1235 
D. Conn. 1978). 

^ The legislative history of P.L. 94-142 and its statutory predecessors 
•share a common "trait; namely, ". . .» each Ts devoid of even the slightest 
suggestion that Congress intended for it to se^ye as a vehicle through^ 
which to initiate a private \ause of action for damages"' (Loughran v. •* 

Flanders, see at EHLR 551:163). - , 

.* 

Absent specific authority in a State's Annual 'Program Plarl for , * 

* ** ' 

implementation of Part B of*the Act or rules and regulations promolgated 

under state statutes that grants a hearing officer jurisdiction beyond % 

that conveyed in 20 U.S.C.§1415 to rule^on issues other than those noted 

above .would clearly breach the jurisdiction granted a due process, hearing 

officer. , ^ : 4 

* * 
If a hearing officer comes upon issues that have not been specified 

in jDetitioner'^pra^e^ tortile on suqjp issues is clearly beyond the • 

, scope of th^earh^ be avoided^ Even though the^school 

administrator may privately desire assistance in solving a specific 

problem, 'enabling him/her to better provide for the handicapped,*^ 

0 m 9 

decision on issues not specified in petitioner's prayer not only violates 
his/her authority but in all* probability wily infringe upon the .prerogatives 
of -the school bo&rd, ' j 
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One method of resolving the use of the due process hearing as an 
enabling procedure while at the same time protecting the integrity of 
the hearing officer may be found in one of the sample decisions in 
Appendix 'F. Referenced made to a case Involving a deaf -blincb child 
who sought weekly transportation from his home to a state operated „ 
residential school. While petitioner was concerned about transportation 
without cost to parents, the school's administrator was privately concerned 
about the safety of the transportation being provided on a contract 
basis wi^ a private operator. In this case* petitioner 's prayer was 
grante'd based on the evidence and testimony presented. The child> ' 
IEP called for weekly visits to his, home. The matter of safety of the 
services provided on a contract basis was clearly brought out during 
tlfe course of the hearing. The hearing officer discussed this issue 
in. his findings but did hot make a decision or issue an order. on this issue . 
Rather, he-called, it to the .attention of the State Board of Education,-, 
under whose aegis the school operated, and strongly suggested that the 
State Board of Education provide a remedy. • 

Hearing officers are admonished, t however, to use this 'technique * 
with caution. It is a two-edged sword that should not be unsheathed by the 
'inexperienced. > 

While answers to the questions proposed at' the" beginning of this 
... : ' > 

discussion are provided above, the reader is reminded that these questions 
are only-illustrative. There is no substitute for good judgment, experience, 
and an abundant exercise of caution. ! 



* . References ' 

1. PARC v. Commonwealth, 334 F. Supp. 1257 (E.D.* Pa. 1971) and 343 
F. Supp. 279,282 (E.D. Pa. 1972). 

>2. Mills v. Board of Educ. of Dist. of Columbia, 348 F. Supp. 
866, 871* 875, (D.D.C. 1972). 

3. LeBanks v. Spears, 60 F.R.D. 135 (E.D. La. 1973). 

4. Education -of the Handicapped Law Report . 
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Challenges to Impartiality of Hearing Officer 

In Chapter 4 (D) 4 the problem .af ^1 lenges *o the impartiality 
(or other qualifications) of the .hearing of ficer are discussed br e-fly. 
While it is possible that a challenge might be made on the basis" of ' ' 
the .hearing officers qualifications, this is unlikely given the safe- 
guards and the hearing officer qualifications set forth in Colorado'' s 

. The problem of impartiality may be another matter. Hearing- • 
?h[n°!^h fh 6 ^ S 5 ual if ied themselves on the basis of a personal friend- 
ntlLVl th ^. dlstr ]Ct's special education director during college years. 
Others have disqualified themselves because of their closl working 
relationships with another district in the same area of £he state Some 
nrnnil SqU ?I 6 themselves . °n the basis of their bias /toward a school's 

a ' .There are ^ number of reasons. why a hearing/officer might 
elect- to disqualify him/herself. . / , » 

The Education for All Handicapped Children /Vet requires that 
S e rpS° C f S ' ng officers must be impartial (20 U.S.C. & 1415; 
\u J 3 00 - 5 °7)- If the due process hearing were a "court" procedure 
rather than an quasi-legal" process designed to 'insure full partici- 
RnfL ry J e ? sl .? n D makl ng of the parentis) of a handicapped child: the 
lXlXiS Cml Procedure, ? tate Supreme Court cases, ,or the Code of . 
Judicial Conduct mi,ght apply. However,- there are no' rules concerning 
disqualification which pertain where the impartiality of a hearing 
officer has been questioned". . . 

, While the Rules of Civil PfoWjre, State Supreme Court cases or 
the Code of Judicial Conduct might provide some guidance to a' hearing 
hZlltl a "Pf/o'make a decision regarding his/her /Impartiality, . 
honesty and good judgment are the only guidelines that caa' be- of f ered 
at the present time. 

' When a formal motion has been filed with a hearing officer seekinq 
hTs/tier disqualification, it is important to remember that a response is 

rtTnZt and /S th t 5 e m0ti ? n f0r disqualification and the hearing officer's 
response must be made a matter of record. If a proposed bearing officer 
elects not to- hear the case at the outset and prior to the hearing itself, 
wEnT n °w- SSUe ,'-* f a. P ro P os ed hearing officer accepts the case and a 
.motion for disqualification is filed after that time/ the hearing officer 
must insure a complete and accurate record of both the motion and his/her 
.response to it. * J J " ,CI 

A formal motion for disqualification of a hearing officer ?nd the 
hearing officer's response is found -on the foJlqwing pages. 
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John E.B. Myers 

LEGAL CENTER FOR THE HANDICAPPED 
Attorneys for Petitioners 
455 East 400 South, Suite 300 
' Salt Lake City, Utah 84111 . 
Telephone: (801) 363-1347 



.1 -j» 



IN THE GRANITE SCHOOL DISTRICT 
SALT LAKE COIXITY, STATE OF UTAH 



their son, 



, and 
Ion behalf of 



MOTION FOR DISQUALIFICATICIN 
OF HEARING "OFFICER 



Petitioners , 



vs 



GRANHE^CHCOL DISTRICT, 



Respondent. 



' COME NOW the Petitioners', by and through their attorney undersigned, 
and move the Hearing Officer to disqualify himself from sitting as "Hearing 
Officer in the" forthcoming due process hearing to be held on behalf of - the 
minor child, . This motion is supported by- a Memorandum of 

Points and Authorities arid by the affidavits of Dr. " and 
•Mrs. , 



\ 



DATED this 



day 



., 1981. 



Respectfully submitted, 
'LEGAL CENTER FOR THE HANDICAPPED 
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John E.B. Myers 

LEGAL CENTER FOR THE HANDICAPPED 
Attorneys for Petitioners 
455 East 400 South, Suite 300 ' 
„ Salt Lake City, Utah 84111 ' 
Telephone: (801) 363-1347 



IN THE . SCHOOL DISTRICT 

SALT LAKE- COUNTY t< STATE OF UTAH 



4 



r and 
• • on behalf of 

their son; 



Petitioners, MQ-DRANDUM OF POINTS AND 

■ * AUTHORITIES 



vs 

SCHOOL DISTRICT, 

Respondent . 



During the month of December, 1980, a due process hearing.on 

behalf of the minor child rM „ . ^ n 

a ' • was held in the Granite School 

. District. , The Hearing-officer -was . ' . ^ ^ ^ ^ 

on December , 1980 , and the Hearing Officer's decision was dated 
January , 1981. ' » 

is 

In the four monthsjMch have elapsed since the Decanber, 1980 

hearing, a great deal has occurred « In narMVni^ rt ' 

% in particular, the parties have reached 

an impass concerning the educational placement of' . Because that 

iirpass could not Resolved informally, a due process hearing has" been re- 
quested by Dr. and Mrs. . By letter- dated April 3, 1981, 

District requested that ' 

^ at - * serve a s Hearing Officer for the 

forthcoming hearing. t i 
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The United t Sta^es has adopted Canon 3 as the standard b*r 
which to determing whether a federal juage should'disqual ify himself. 
. (28 U.S.C, §455.) In interpreting the federal rule the Tenth, Circuit 
Court xof Appeals, th/'federal appeals court with jurisdiction over 

e 

Utah; stated that * * 

\ 

_ - -28 U.S.C. §455 provides that a 

, judge should disqualify himself 
in any proceeding in which his • \ 
impartiality "might reasonably 
be questioned." Hence, appear- a % v * 

ance of impartiality is virtually % *" 

as important as the fact of , f 

impartiality. (Webbe v. McGhie - \ * 
Land Title Co., 549 F.2d 1358, 
1361 (10th Cir. 1977). 

In Rice v.McKenzie^ 581 F*2dlll4, 1116 (4th Cir. 1978), -the Court 

stated that j • 

The question is not whether the 
judge is impartial in fact- It 
is simply whether another, not 
knowing whether or not the judge 
is actually impartial, might 
reasonably question his imparti- 
ality on the basis of all the ^ 
circumstances .... [I]f 

there is a Reasonable factual - , : '„ 

basis for doubting th£ judge's 
impartiality, he'should disqualify 
^himself and let another judge J 
prpside over the case, (emphasis 
is original . ) 

The foregoing authorities provide ample support for Petitioners 

Motion to Disqualify. While it may well be the case that is 

in fact impartial and unbiased, his deep involvement in the former ; 

due process hearing and the content of his Decision and Order raise at 

least^a reasonable factual basis for doubting the [Hearing Officer's] 

* « 

impartiality." That being the case, he should disqualify himself. 
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While the rule may not be applicable in the strict sense, 
of the wbrd to present proceeding, it clearly illustrates the policy 
of the law-in Utah. The affidavits filed with the Motion For * 
Disqualification expressly state the belief that has a 

bias .against. the personally and about the appropriate "ou^ome . 

of the proceeding. That being so, itfis appropriate for him to, 
.'disqualify himself as the Hearing Officer. 

Further support for this argument may be found in a Utah 
Supreme* Court case interpreting Rule 63. I iv Anderson v. Anderson . 
368 P. 2d 264, 265 (Utah 1962), the Court stated 

If the rule -means anything /at all, 
it means what is plainly stated to 
the effect that the judge against- 
- whom the 'affidavit j)f bias and 
prejudice -[is filed] thereafter 
cannot Voceed - to hear the issue 
himself/ Our only conclusion is 
tha.t any order of judgment based 
on evidence thereafter taken by 
him. would be ineffective against ° 
the affiant. 

% In sum, the policy of .Utah law militates in favor of the' 

determination that should disqual ify himself . ' 

. The American Bar Association-Code oftJudiclal Conduct governs 

the conduct of judges throughout the United States. Canon 3,C. states: 

(1) A judge should disqualify himself 
in a proceeding in which his imparti- ' 
ality might reasonably be questioned , 
including but not limited to instances 
where: 

' (a) he has- a personal bias or 

prejudice concerning a party, 
/ t or personal knowledge of 

^ v . . disputed evidentiary facts 

concerning the proceeding, 
(emphasis added) 



At' page 10 it is "stated: 



Cpntinued residence in the home 
of his parents, Or. and Mrs. 
* , ' ✓ . » would be detrimental to 

providing a free appropriate * 
education in the least restrictive 
environment consistent with 
« Subject's educational needs. 

3 

Based upon written Decision, Petitioners argue - 

that it' would be impossible for him to be impartial when listening to 
and "evalua ting their testimony. His express opinion that they have 
•"contributed significantly"* to their son's han'dicap speaks plainly of 
his opinions 6f Or. and Mrs. . Whether his opinion be correct oP 

. not is not the issue. The important consideration is that, tie has come 
to certain conclusions which would as a matter of course color his 

- deci sion-making if he were to sit as Hearing Officer at*the forthcomihq 
hearing. 

t The Education for All Handicapped Children Act required that 

due process hearing officers must be impartial. (20 U.S.C., §1415; 

45 C.F.R. §§121a.506, 121a. 507.) In the event a proposed hearing -off icer 

is not impartial, voluntary disqualification is in order. While there 

f 

are no rules ^concerning disqualification which pertain specifically to 

the instant case, principles evolved in the courts are instructive. 

Rule 63(b) of the Utah Rules of Civil Procedure states: 

f ■ "Whenever a party to any action or 

f proceeding, civil or criminal, or 
h,is attorney shall make and file 
an affidavit that the judge before , 
whom such action or proceeding is 
• to be tried or heard has a bias 

or prejudice, either against such 
. party or his attorney or in favor 
, s of any opposite party to the suit, 

such judge shall proceed no further 
therein, except to call in another 
judge to hear and determine the 
matter. 

O J-6 
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The issues for decision at the upcoming heanng have not 
yet been clarified with finality. Suffice it to say, for purposes of 
this, argument,, that the hearing will not be a continuation or extension 
of the prior -hearing. While much of the same groundsill of necessity 
be covered, many of the issues^will be dtffere§£. For example, new 
evidence will be adduced concerning- 's clinical and academic 
progress since the prior hearing. Further evidence will be presented ' 
regarding the differences between ' . , School and other potential 
educational placements. 'Importantly, Petitioners Intend to put on 
evidence which will eVlc^e some of tne grounc j covered duHng .the prior 
hearing. This must be done in order to reach a proper decision concerning 
's placement. ' * j 

In order for the Hearing Officer at the forthcoming hearing 
•to render a fair and impartial decision, it 1s absolutely necessary that 
he or she approach the case without the burden of preconceived opinions" 
about the Issues or the parties. Petitioners respectfully submit ,that ' 
(proposed" hearing off jeer) has such opinions regarding both the issues * 
and the parties. (See attached affidavits.) 
• A. The Issues . ; *\ 

■ . ^ c • 

Having listened to a great deal of -evidence relating to 

issues which will be in some instances very similar or identical to 

those discussed a,t the upcoming hearing, 1t will not be possible for 

to approach the evidence with" an. open and neutral mind. 
t ■ » 
This is no disparagement of his integrity,- but'rather an observation 

of human nature. Having heard the evidence before him, he reached ' f 

a decision which he reduced to a written Decision and Order. He has 

decided that is not an appropriate placement, and that 

J-7. * • • 
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j or a. similar setting is. Since the issue of placement will lie 
atS:he very heart of the hearing and since decided that 

issue at the prior hearing, it will not be possible for him to approach 
the upcoming hearing with the neutrality required of an impartial 
Hearing Officer.. Even if he were able to overcome his prior opinions 
and determinations to his personal satisfaction, his acting as Hearing 
Officer would carry with it at least the appearance of partiality. 
At the very least,. his impartiality might reasonably be questioned: 
B. The Parti es . j 

Without intending the least disrespect for , 
Petitioners suggest that he has formed certain opinions regarding 
their parenting abilities and the home environment which they provide 1 
for . These opinions are reflect in his Decision.* At page 4. it 
is stated: 

Hearing Examiner finds 
stressful relationship 
between paetfhts and ch1 
contributed significantly 
subject's handicapping conditions. 
Hearing Examiner also finds that 
the lack of consistency in 
discipline imposed, family '"rules", 
# andntfgid standards and expectations 
on the part of the parents all . ^ 
contribute to his present problems^ 

At page 5 it is stated: 

Hearing Examiner finds that con- 
tinued confrontations in the- 
home^environment^will mitigate 
against his becoming an indepen- 
dent self-sustaining adult capable 
of making socially acceptable 
decisions. Farther, Hearing 
i 7 Examiner find$ that a continuation 
in.hiS present home- environment 
will contribute to deterioration 
f of his academic progress. 

^ J-8 c:j7 
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ARTEC or a similar setting is. Since the issue of plapnent will lie 
at the' very heart of the hearing and since . ' decided that issue at 
the prior hearing, it will not be possible for him to approach the upcoming 
■hearing with, the neutrality required of an impartial Hearing Officer. Eveh 
if he were abl^to overcome his prior opinions and determinations to his 
personail /satisfaction, his acting'as Hearing Officer would carry with 
it the appearance of partiality. At the very>east, his impartiality 
might reasonably^be questioned. , 

B. The Parties ■ . 

• .Without intending the least'disrespect for ' ■ " , Petitioners 

* 

suggest that" fre has formed certain opinions regarding their parenting 

abilities and the home enviornment which they provide for . These 

« 

opinions are*reflected in his Decision, At page 4 it is stated: 

Hearing Examiner ' finds that the stressful 
p relationship that exists between parents and 

t ^ child has contributed significantly to subjects 
handicapping condition. Hearing Examiner also* 
fincis that the^ack of consistency in discipline 
imposed, famfjy /rules 11 , and rigid Standards 
and expectations on the part of the parents /a 
all contribute to his present problems. {r ' 

At page 5 it is' stated: ^ > ^ 

j 

m 

Hearing Examiner finds that continued confrontations 
• / in the home environment will mitigate against his 

becoming an independent self-sustaining adult , 
capable of making socially acceptable decisions. 
Further, 'Hearing Examiner finds that a continuation 
in his prfesent home environment will contribute 
to deterioration of hiSvacademic progress. 

At page 10 it is stated: 

Continued residence in the home of his parents, 

would be detrimental to providing & free 

appropriate education in the least restrictive ^ 

environment consistent with Subject's needs, 
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Based on written Decision, Petitioners argue that 

it would be imp^sible for him to be impartial when listening to and 

evaluating their testimony. His express, opinion that they have "con- 

'robuted significantly" to their son's handicap speaks plainly of 'his 

opinions of ; . . • . « Whether his opinion be correct or not 

■ A 

is not the issue. The- important consideration is that he has come to . 

certain conclusions whicfTwpuld as a matter of course color his 

\ ' 
^decision-making if- he were to sit as Hearing Officer at the- forthcoming 

hearing.' • 

, The Education For Alt Handicapped Children Act requires that 
due process hearing officers must be impartial/ (20 *U.S.C.§ 1415; ■ 
45 CiF. R. §§: 121a. 506, 121a. 507.) In the event a proposed hearing 
officer is not impartial , voluntary disqualification is in order.' . ✓ 

While there are no rules<eQncerning disqualification which pertain 
specifically to the instant case, principles evolved in the courts 
are-instructive. ' , « ^ ~s . 

Rule 63(b) of the Utah Rules of Civil Procedure state: ' L 

Whenever a party to any action ojr proceeding, civil or 
criminal, or his attorney shall mak'e arid file an * 
Z 1 .- , affidavit that the judge before whom such action ' * 

or proceeding is to be tried or heard has a bias or 
prejudice, either against such party or his attorney 
? or, in favor of any opposite party to the suit, such 
* judge shall proceed no further therein, except to 

call in another judge to hear and determine the matter. 

^ While the rule may not be applicable in the s|rict'sense of the 

.word to the present proceeding, it clearly illustrates the policy of the 

» 

law in Utah. The affidavits filed along with the Motion For Disqualification 
expressly. state the belief that has a bias against the per- 

sonally and about the appropriate outcome of the prbceeding. That being 
so, it is appropriate for him to disqualify himself as the Hearing Officer. 

Further support fpr this argument may be. found'in a Utah Supreme Court 

% : 



case interpreting Rule 63. In Anderson v. Anderson , 368 P*.2d 264, 265 • 
(Utah 1962 J; the Court^itated 

r ' " *' 

If the rule meaps anything at -all, it means what* 
• is plainly stated. to theleffect that the judge - ^ 

, against whom the affidavit of bias and prejudice 
(is filed) thereafter cannot proceed to /hear the 
' \ . issue himself. Our only conclusion is that any" 

o rder °. f judgment based on &/idence thereafter . \ • » 
taken by him would be ineffective against the - .N 
affiant. • • . ; 

In sum, the policy of Utah law militates in favor af the deter- 
mination that' should disqualify himself. ■ * • 

The American Bar Association Code of Judicial Conduct governs the* 

conduct of judges throughout/the United States. Canon 3,C. states: 

(1) A judge should-^Ksqualify himself in a proceeding 
.in which-^his Mpartial ity migh-t reasonably be .Questioned , 
including but not limited to instances where; 1 

(a.) he has a' persona] bias or prejudice' 
, concerning a party, or personal knowledge 
of disputed evidentiary facts concerning 
' • • . the proceeding, (emphasis added) ' • 

v ' * * > 

The United States^ has adopted Canon 3 as the standard by which 
,» ' • N /. * * 

to- determine whether a federal judge should disqualify himself. (28 U.S.C. 

§455). In interpreting the federal rule, the Tenth Circuit Court of 

Appeals, >the federal appeals court with jurisdiction, over Utah, stated' 

♦ '***' ■ 
that . .-n 

. 28 U.S. C, §455 provides that a judge should dis- 
x qualify himself in any proceeding in which his 

impartiality "might reasonably be questioned." 
.Hence, appearance of impartiality is virtually 
as important as the fact of impartiality'. ( Webbe 
■L ' v. McGhie Land Title Co .. 549 F.2d 1358, 1381 

In Rtce v. McKenzie . 581 F.2dl 114,11 16 fath Cir. 1978), the Court stated 



.that 



ERIC 



The" question is not^whether the judge is impartial - * 
in fact. It is simply whether another, not knowing 
whether or not the judge is' actually impartial , might 
reasonably question his impartiality on the basis 

J-8c JT^CO ' ' '' 



of all the circumstances. . . . (I)f there is 
a- reasonable factual basis for doubting the 
' judge's impartiality , he should disqualify 
„ himself ajid let another judge preside over the case. 
/ ' • (emphasis in original.) 

The foregoing authorities provide amp.le suppert for Petitioners 

Motion, to Disqualify. While it may well be the case £hat is in 

fact impartial and unbiased, his deep involvement in-the former due process 

hearing and the content of his Decision and Order raise at least "a 

reasonable factual basis for doubting the (Hearing Officer's) impartiality.' 

• v * 

That being the case he should disqualify himself. 
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DATED this * day of , 1981 .. 

Respectfully submitted, 

LEGAL CENTER FOR THLOJAND I CAPPED 



John E. B. Myers 
Attorney for^Petiti oners 
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John E/B. Myers L 
LEGAL CENTER FOR THE HANDICAPPED 
Attorneys for Petitioner 
455 East 400 South, Suite 300 
Salt-Lake City, Utah 84111 
Telephone: (801) ' 363-1347 



IN THE GRANITE SCHOOL DISTRICT 
SALT LAKE 001NIY, STATE OF UTAH 



and 

, in behalf 

of their son, 

♦ 

Petitioners,. 

vs 

SCHOOL DISTRICT 

- Respondent. 



AFFIDAVIT OF 



STATE OF UTAH 1 ) 

) ss 

OOIMY.OF SALT LAKE ) 



Dr ' ' - haying been first duly sworn, deposes and 

states as follows: , " * 

1. I am the adoptive father of 

2. I am a psychologist, holding a Ph.D.. degree in that discipline 
frcm the University of Utah. 

• 3. I was personally present during the entirety of a due process 
hearing held on December , 1980, on -behalf of my son 

4. It is- my opinion that . has formed certain 

-conclusions .about the appropriate educational placementfor .• I base 
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this opinion upon , 's remarks at the December, 1980 hearing. 

It is my opinion that is biased against the Schopl 

and would not be able to render an impartial decisipn as to whether 
or not my son should be placed at that sghool . 

5. 4 ;.It is my opinion that has formed certain 

conclusipns about my parenting abilities and about my involvement, if , 
any, in the etiology j)f my son's handicap. I base this opinion upon the 
written, statements of in his Decision and Orde/^ la ted" January 

r 

1981, It is my opinion that is biased against me and that 

that bias would reader it impossible for liim to evaluate 'my testimony 

with impartially^ . 

« 

. Dated this ' day, of April , 1981 . 



, Subscribed and svrcrn to before me this, day of 

April , 1981. 




County 




ccnnrission expires: 
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John E.B. Myers 

LEGAL CENTER FOR HANDICAPPED 
Attorneys*for Petitioners 
455 East 400 South, Suite '300 
Salt Lake City, Utah . 84111 
Telephone: (801) 363-1347 



of their son, 



vs 



SCHOOL DISTRICT, 




IN THE GRANITE SCHOOL DISTRICT 
SAL? LAKE COUNTY, STATE OF UTAH 



\ 



*and 

, in behalf 



Petitioners, 



Respondent . 



STATE OF- tfEAI-T t \ ) 

) ss 

COUNTY 'OF SALT LAKE ) 



AFFIDAVIT OF MRS. ' 



, having been first duly -s^orn, deposes and 
states as follows: . . . + 

• 1. *, I am $ie adoptive mother of 

2. I was personally present during the entirety of a due 
process hearing held on December • , 1980, on behalf of- my son. 

3. It is my opinion that '-has formed -certain 
conclusions about the appropriate educational placement for Andrew. ' I base- 
this opinion upon *s remarks at the December, 1980 hearing. It is 
myT opinion £hat is biased against . the ' . School and 
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would not be able to render an impartial decision as to whether or not my 
son should be placed at that school . 

4. It is my opinion that ^ + has formed certain 

conclusions about my parenting abilities and about my involvement, if any, 
in the etiology of my son's handicap, I base this opinion upon the 
written statements of in his Decision and Order tiated January , 1981. 

It is my opinion that is biased against ire and that that bias 

would render it impossible for him to evaluate my testimony with impartiality. 



DATED this 



day'of April , 1981, 



Subscribed and sworn to before m£ this 
April , 1981. 



day of 




kding V^^^N^ 



County 



My conmission "expires 
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MOTION FOR DISQUALIFICATION 



, by and through his parents 
and Counsel of 

Record, Mr. John E. B. Myers 
PETITIONER 
-vs- 

GRANITE SCHOOL DISTRICT, Mr. Byron Fisher, 
Counsel of Record 

RESPONDENT 



HEARING EXAMINER'S RESPONSE 



\ 



Hearing Examiner in the above-referenced matter has examined the motion by 
Counsel for Petitioner to disqualify himself in the forthcoming hearing to be held 
on behalf of the minor child 

t 

Having again reviewed the verbatim transcript of the hearing on behalf of 
PETITIONER held December 15-16, 1980, Hearing Examiner finds ample evidence 
in the, testimony presented at hearing to justify the conclusions of facts, decision, 
-and order rendered under the date of January , 

Hearing Examiner also notes that not infrequently do parties aggrieved as ' 

V 

a result of such hearing attribute the result to the bias or prejudice of the Hearing 
Examiner. Further, Hearing Examiner finds ample evidence and testimony to e-stablish 
that PETITIONER'S parents placed him first in a foster home and subsequently in. the 

School of their own free will and volition, recognizing a ". . . stressful 
relationship (fiid) exist between the parent and child , . The affidavits appended- 
to Counsel 's-motion for disqualification of Hearing Examiner are, therefore, totally 
unconvincing. * - 

Further, the motion for disqualification barques; that, 11 . . . the hearing 
will not be a continuation or extension of the prior hearing." At the same time, 
it is clear that the central issue is one of placement of PETITIONER 

' ( J-13 • 3 
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HEARING EXAMINER'S RESPONSE 1 
Page 2 ; 

Hearing Examiner finds, therefore, no justification to put on evidence 0/ 
the taking of additional testimony in order to reach a proper decision concerning 
PETITIONER'S placement. Hearing Examiner finds, however, that new evidence and new 
testimony may be appropriately received af the forthcoming hearing because 'of the 
time between the original decision and order and the date established for the forth- 
coiiu'rvg hearing. To try again the same issues would violate the legal principle 
of res judicata. The decision and order of January , , is binding on all 
parties concerned. Additionally, the decision and order of January , , was 

9 

unanimously upheld by a State level review panel. Relief from the decision of 
January , , can be found in a court of appropriate jurisdiction as provided 
by P.L. 94-142. 

Any hearing regarding the placement of PETITIONER must be based on new 
evidence and testimony and therefore can only be construed as an extension or con- 
tinuation. Hearing Examiner's agreement to; hear the matter now pending comes solely 
as a .result of RESPONDENT'S request that a hearing be held thereby suggesting justi- 
fication that new evidence and new testimony. are appropriate. 

Hearing Examiner will call for a pre-hearing conference with Counsel for both 

PETITIONER and RESPONDENT priof to the forthcoming hearing in order to clarify 

t 

all issues to be heard. 1 

Motion 'for disqualification of hearing officer is hereby denied. 



Dated this day pf April , 1.981 

Hearing Officer |. J 



APPENDIX K 
INSTITUTIONALIZED CHILD'S CLAIM 
TO SPECIAL EDUCATION '* 
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INSTITUTIONALIZED CHILD'S 
CLAIM TO SPECIAL EDUCATION*; I 

Today, education .is perhaps the most important 
tunction of state and, local governments. Com- 
pulsory school attendance laws and the great 
expenditures for education both demonstrate 

our recognition of the importance of education ' ' 
to our democratic society. It is .required 
' 1n . *J? performance of our most basic respon- 
sibilities, even service in the armed forces. 
I'll 3 P rinci P al instrument in awakeninq the 
child to cultural values, in, preparing him for 
.* later professional training, and in helping him 
^ to adju&t normally to' his* environment. Brown 

v. Board of Education . 347 U.S. 483, 493~tT554). 

Inasmuch ^as all states have compulsory 1 school attendance laws it is 
incumbent upon juvenile facilities to provide adequate educational 
programs for residents, The failure to do so is a denial of equal access 
to' a public school education. See generally, National Juvenile Law 
Center ' £aw and Tactics in Juvenile Cases, p. 640 (3rd. EdVl977)V 
_As_£hfi_Supreme Court stated in Brown : 



In these days, it is doubtful that any child may 
reasonably be expected to succeed in life if, he 
is denied the opportunity of an education. Such- 
an opportunity, wlrere the state has undertaken to 
provide it, is r right which must be made avail- 
able to all on equal terms'. - . - 



Id. at 493-. 



When a juvenile is confined; even temporarily, there "fs ah Widus . 
interruption of hil/her education. Incarceration, however, does not 
relieve the s*te of its duty to provide .education. Rather, because' the ' 
very punpose of the confinement is to- afford, needed rehabilitative services, 
the state hat assumed an. ^fledY obligation to pVovide a more" particularized ' 
and intense educational exper^nce designed to meet. the individual, needs of- 
the confined, juvenile. . ' ' ^ '. •>* 

Notwithstanding the documented importance of -edircatipn; the primary 
function df. juvenile facilities has traditionally been one Of maintenance; 
"treatment therapy, counseling, schooling , -social activities and rehabtfitat 
all stand second in line to claim, financial and human, resources/ (emphasV 
added) Keenan & Hammond, The Institutfonal ized Child's Claim |o Special- ' 
Education: A Federal Codific ation of the .Right to Treatment , krnpt.n-it 
J. Urban L . 337 (1979) . . Moreover, the -failure tb provide adequate ind-*" ' 
ividualized education programming reaches critical proportions -since^many, 




if nof most, juveniles who 'are incarcerated have loTrg : --Sfanding historiel'of 
failure within the educational system? Thus,, the absence of adequate 
educational programming only exascerbates the problem of the confined 
juvenile. * « . r .» ^ 

Recent cases,' in recognition of the critical importance of education 
and ( the unique 'educational problems of incarcerated JflvJeniles, have consistently 
characterized adequate education programming as an integral, facet of the * 
juvenile's right to receive rehabilitative services.. 1>ee : McRednonrj y, Wilson . 
^ 533 F. 2d 757 (2nd Cir. 1976;. Kelson -v.. Heyne, 491 F. 2d 352 (7th Cir. 
1974); Morgan v Sproat , : 432 F. S'jpp. 1 T 30 (S.D! Miss* 1977); Morales \ Truman , 
383 F. Supp. 53 .lex. 197*); jcomprehensi ve guidelines for academic . 
programming); Maftarella v Kelley , 359 F. r Supp. 478 (4.D. .N. Y.' 1973); Inmates 
of Boys' Training School v. Afffeck , 346 F. Supp. 1354 (D. R. I. 1972), C.A. 
No. 4529 (D. R. *J. Jan. 25., 1979) (final- order) . Cf . : Santiago V. City of 
Philadelphia , No. 74-2589 (E:*D. Pa., 'Dec. 22, 1978} (stipulation in partial 
settlement) (comprehensive educational programming) ^ Inmates of dohn Connelly ~ 
Yputh Center, v. Dukakis , No: 75-1 786--G (D.' Mass. .Apri % Zj 1976) (cbnsent^ 
judgment) adequate individual* educational/tutorial program). Iry Mapfarella, 
for example, the court ordered a '"therapeutic Viving situation/ .Xincluding 
educational . . .services. 359 F.-Supp» at 478 (Emphasis added). ' Likewise' r 

the court in Morganc oncluded "that the juvenile's right to treatment in- '« * 

* * ** i • " 

eludes "an environment which ,i.s conducive <to rehabilitation as ; well as 

• i *. " * • * , • * 

sufficient 'programs,, including education, vocational training , and re- 
creation to'enable students to obtain necessary skills to'return 1 to soc-iety". 
432 F. Supp~ at 1140-41 (emphasis adde<t) Mother courts have recognized that, 
the denial of educational rights is*pu#ititfe. *In Affleck, the court stated: 

■ * As to education, thare'is a bitterly cruel" jronyin t * 
• ~ removing a boy frojn his parents Because he is'-truant t c 
from school and then confinip^him to'a.sfoall rodta;^. - 
•where he gets ho education. . Inmates cpnfined to! ; . • 
(solitary) are entitled to' the samfe-education V.e- . I 
' , . .ceived«by inmates af the Training School proper, r . . v *r 
* I fird that 'denying* education, k '! .doss not serve any 
permissible interest Defendants are^njefined fr<5IIv . - 
'confining any; members ^of the plaintfff class,. . .without ! 
providing ttyem education which is •e^ival^ntjn -duration, 
subject matter, ^^terials, and otherwise, with' tfhat 
/ provided in t^nravning^Schopl ) proper.'^ 



'id. at l'369-fo 



V 



As. the above cases demonstrate, courts are willing'to mandate appropriate 
•academic and vocational programming for confined juveniles. Counsel must 
.be imaginative and aggressive, utilizing experts and other resources 
available tp .Trtsure that reasonable, meaningful programs are adppte'd-. 

. v\ • • . ' 

* , .' / . Except for .the title all of the above is 1 • / 

t . . dugted dfrtectiy from; Protecting Children 
Through tha Legal 'System . American Bar 
. Association,' Washington, D, C, 1981, 
p. 343-45^ ' ; 



"3 
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